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STATEMENT OP QUESTIONS PRESENTED 


I. Whether the complaint states a basis for declaratory re¬ 
lief under Section 503 of the Nationality Act of 1940 (8 TJ. S. 
§903). 

A. Whether appellant is entitled to have his nationality" 
restored because the foreign residence by which it was lost was- 
due to forces beyond his control. 

B. Whether the statutory provision under which citizenship* 
was lost (8 U. S. C. § 404 (c)) is unconstitutional, in that it: 

(1) arbitrarily discriminates between naturalized and' 
native-born citizens. 

(2) authorizes expatriation on the basis of acts unaccom¬ 
panied by a showing of intent to renounce citizenship. 

(3) provides for loss of citizenship without a judicial or ad¬ 
ministrative hearing. 

II. Whether appellant’s motion to compel the Secretary of 
State to issue a certificate of identity was properly denied. 
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BRIEF FOR APPELLEE 


COTTNTERSTATEMENT OF THE CASE 

On August 11,1949, appellant filed a complaint for a declara¬ 
tory judgment under Section 503 of the Nationality Act of 
1940, as amended (54 Stat. 1171, 8 U. S. C. § 903), in which 
he requested a judgment declaring him to be a national and 
citizen of the United States (J. A. 41-46). On October 30, 
1951, appellant moved for an order directing the issuance of a 
certificate of identity to enable him to prosecute his declaratory 
judgment action (J. A. 50-51). The District Court, on Janu¬ 
ary 4, 1952, granted the Government’s motion to dismiss, and 
denied appellant’s motion for a certificate of identity (J. A. 51). 
Notice of appeal from the order of the District Court was duly 
filed on February 12,1952. 

The allegations of the complaint, which for purposes of this 
appeal must be accepted as true, may be summarized as 
follows: 

Appellant was bom in Poland in 1914. He entered the 
United States in 1920 as a minor under the care of his father. 


U) 







2 


While still a minor he acquired United States citizenship 
through his residence in this country at the time of his father’s 
naturalization in June 1923 (J. A. 41; par. 1). He remained 
in the United States until 1936, when he left for Palestine where 
he has since resided (J. A. 41; par. 4^5). From 1936 until the 
early part of 1941 appellant managed orange groves owned by 
his father, who resided at and had his principal place of business 
in New York City, but thereafter this required little of appel¬ 
lant’s time or services (J. A. 41—42; par. 7). 

In June 1940, on the entrance of Italy into World War II, 
the United States Consul General in Jerusalem requested all 
American citizens to leave Palestine on or before October 1, 
1941 (J. A. 42; par. 10). Appellant was apprised of this re¬ 
quest and attempted to comply, but due to business reverses 
did not have money available with which to purchase passage 
for himself and his family (J. A. 42; par. 10, 11). Thereafter, 
appellant and his father attempted to arrange transportation 
through, and obtain a loan from, the Department of State. 
These attempts were unsuccessful (J. A. 44-43; par. 12, 13). 
Appellant also alleges that during the war period he was unable 
to return to the United States because of transportation diffi¬ 
culties (J. A. 43; par. 14). 

Appellant alleges a willingness and intent to leave Palestine 
before October 14,1946, the earliest date on which nationality 
could be lost under § 404 (c) of the Nationality Act of 1940; 
and he admits that he had acquired sufficient funds to do so. 
He claims, however, that he was prevented from leaving by the 
illness of his alien wife who was confined to her bed under the 
supervision of her physician during the year 1946 (J. A. 43; 
par. 16). 

In or about October 1946, the Consul General at Jerusalem 
cancelled appellant’s passport, and, subsequently, in December, 
appellant was notified by the Department of State that he had 
suffered a loss of nationality (J. A. 43; par. 16,17). 

After exhausting all of his administrative remedies, appel¬ 
lant filed the complaint for declaratory relief in which the fore¬ 
going allegations of fact were made, and in which appellant 
asserted that his American nationality should continue for the 
following reasons: 
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(a) His return to the United States was prevented by rea¬ 
sons beyond his control. 

(b) § 404 (c) of the Nationality Act of 1940 is either in¬ 
applicable for reason (a), or, if held applicable, is unconstitu¬ 
tional as in violation of the Fifth Amendment of the 
Constitution. 

(c) § 404 (c) is unconstitutional inasmuch as it discrimi¬ 
nates between native-born and naturalized citizens. 

(d) § 404 (c) is unconstitutional in that it provides for auto¬ 
matic expatriation on the happening of certain events, rather 
than for a mere presumption of expatriation, rebuttable by a 
showing of intent to retain citizenship. 

(e) § 404 (c) is inapplicable because of the exception pro¬ 
vided by § 406 (b), whereby, under certain conditions, the pro¬ 
visions of § 404 are waived as to naturalized citizens represent¬ 
ing American interests abroad. 

STATUTORY PROVISIONS INVOLVED 

Section 404 (c) of the Nationality Act of 1940, 8 U. S. C- 
§ 804 (c) provides: 

A person who has become a national by naturalization 
shall lose his nationality by: 

* « # # » 

(c) Residing continuously for five years in any other 
foreign state, except as provided in section 806 hereof. 

Sections 406 (b), (c), and (e) of the Nationality Act of 1940, 
8 U. S. C. § § 804 (b), (c), and (e), provide: 

Subsections (b) and (c) of section 804 of this title 
shall have no application to a person: 

• • • « * 

(b) Who is residing abroad upon October 14, 1940, 
or who is thereafter sent abroad, and resides abroad 
temporarily solely or principally to represent a bona 
fide American * * * commercial, financial, or business 
organization, having its principal office or place of busi¬ 
ness in the United States * * *; 

(c) Who is residing abroad on account of ill-health; 


* 


* 


« 
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(e) Who is the wife, husband, or child under twenty- 
one years of age of, and is residing abroad for the pur¬ 
pose of being with, an American citizen spouse or parent 
who is residing abroad for one of the objects or causes 
specified in * * * subsections (a), (b), (c), or (d) 
hereof; 

Section 503 of the Nationality Act of 1940, S U. S. C. § 903, 
provides: 

If any person who claims a right or privilege as a na¬ 
tional of the United States is denied such right or priv¬ 
ilege by any Department or agency, or executive official 
thereof, upon the ground that he is not a national of 
the United States, such person, regardless of whether 
he is within the United States or abroad, may institute 
an action against the head of such Department or agency 
in the District Court of the United States for the District 
of Columbia or in the district court of the United States 
for the district in which such person claims a permanent 
residence for a judgment declaring him to be a national 
of the United States. If such person is outside the 
United States and shall have instituted such an action 
in court, he may, upon submission of a sworn applica¬ 
tion showing that the claim of nationality presented in 
such action is made in good faith and has a substantial 
basis, obtain from a diplomatic or consular officer of the 
United States in the foreign country in which he is re¬ 
siding a certificate of identity stating that his nationality 
status is pending before the court, and may be admitted 
to the United States with such certificate upon the con¬ 
dition that he shall be subject to deportation in case it 
shall be decided by the court that he is not a national 
of the United States. Such certificate of identity shall 
not be denied solely on the ground that such person has 
lost a status previously had or acquired as a national of 
the United States; and from any denial of an applica¬ 
tion for such certificate the applicant shall be entitled 
to an appeal to the Secretary of State, who, if he ap¬ 
proves the denial, shall state in writing the reasons for 
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his decision. The Secretary of State, with approval of 
the Attorney General, shall prescribe rules and regula¬ 
tions for the issuance of certificates of identity as above 
provided. 

SUMMARY OF ARGUMENT 

The complaint failed to state a basis for declaratory relief 
and was properly dismissed. Appellant had resided abroad 
continuously for more than the five years which under § 404 
(c) of the Nationality Act of 1940,8 U. S. C. § 804 (c), 54 Stat. 
1170, subjects a naturalized citizen to loss of citizenship. Such 
foreign residence was not excused by the exception contained 
in § 406 (b) of the Act which excuses residence beyond the 
statutory period when the person involved is “solely or prin¬ 
cipally” engaged in representing an American enterprise. 
Appellant’s own allegations make clear that his purported rep¬ 
resentation of an American concern was a very minor activity 
for more than five years before the date upon which citizenship 
was lost. 

Though without statutory excuse, appellant argues that the 
statute is inapplicable to him because he stayed in Palestine 
for reasons beyond his control. The alleged reasons were lack 
of funds, wartime transportation difficulties, the illness of his 
alien spouse, and the refusal of the State Department to issue 
him a passport after October 14, 1946, the date when his citi¬ 
zenship was lost. As appellant asserts, loss of citizenship must 
be conditioned on voluntary action. Perkins v. Elg, 307 U. S. 
325. However, there need be no explicit renunciation of citi¬ 
zenship, the voluntary performance of an act or entering into 
a condition deemed incompatible with United States citizen¬ 
ship being sufficient. Mackenzie v. Hare, 239 U. S. 299; Sav¬ 
orgnan v. United States, 338 U. S. 491. In appellant’s case 
the continued residence in Palestine which resulted in loss of 
citizenship was voluntary. The lack of money and the short¬ 
age of transportation ceased to be factors approximately with 
the end of the European war. Thereafter, by appellant’s own 
admission all that prevented his departure was the illness of 
his alien wife. Although Congress provided that the ill-health 
of an American-citizen spouse would justify foreign residence 
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otherwise proscribed, it did not make any such provision with 
respect to the illness of an alien spouse. §§ 406 (c) and (e), 
8 U. S. C. §§ 806 (c) and (e). It would be improper for this 
court to expand the exception in order that appellant might 
come within it. See United States v. Cooper, 312 U. S. 600, 
605; Boehm v. Commissioner, 326 U. S. 287. 295. On any 
event, the circumstances alleged by appellant do not manifest 
involuntariness. In order for an act of expatriation to be 
deemed involuntary there must be compulsion amounting to 
true duress. See Doreau v. Marshall, 170 F. 2d 721 (C. A. 3); 
Acheson v. Maenza, No. 11309, this term, decided February 12, 
1953 (C. A. D. C.). Appellant was not subject to such com¬ 
pulsion, and lost his citizenship as of October 14, 1946. The 
actions of the State Department subsequent to that date are 
irrelevant. 

The statute is constitutional for the reasons given by this 
court in Lapides v. Clark, 176 F. 2d 619 (C. A. D. C.), cert, 
denied, 338 U. S. 860, rehearing denied, 338 U. S. 88S. 

Since no hearing on the facts was required in view of the 
failure of the complaint to state any basis for relief, appellant’s 
motion to compel issuance of a certificate of identity was prop¬ 
erly denied. 

AEGUMENT 

I 

The complaint failed to state a basis for declaratory relief 

A. It appears from the face of the complaint that appellant has lost his 
citizenship through unexcused foreign residence 

(1) Appellant has lived abroad the five-year period on which 
loss of nationality under § 404 (c) is conditioned. —Section 
404 (c) of the Nationality Act of 1940, Act of October 14,1940, 
8 U. S. C. § 804 (c), 54 Stat. 1170, provides that a naturalized 
citizen shall lose his nationality by residing continuously for 
five years in a foreign state other than the country of his origin. 1 

1 This provision was not affected by the Act of June 27, 1952, C. 477, Title 
III, Ch. 3, § 352, 6(5 Stat. 269, which eliminated only former § 404 (a) provid¬ 
ing for loss of nationality by two years residence in the country of origin if 
nationality of that state is acquired by operation of the law thereof. 
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The use of “shall,” together with the legislative history of this 
provision (see note 12 infra, p. 16), indicate that unless the 
provision is rendered inapplicable by one of the exceptions set 
forth in § 406 of the Act, loss of nationality is automatic, taking 
place “merely through residence abroad and lapse of time.” 
United States ex rel Lapides v. Watkins, 165 F. 2d 1017, 1019 
(C. A. 2). The complaint makes it amply clear that appellant, 
who went to Palestine in 1936 and was still there on October 
14,1946, 3 (Par. 5, J. A. 41), lived abroad the requisite five-year 
period; and this is true even if the time is measured from the 
effective date of the Act, i. e., 90 days after the date of its ap¬ 
proval (54 Stat. 1174). 3 

(2) None of the exceptions of § 406 operates to exclude ap¬ 
pellant from the operation and effect of § 404 ( c ) •—It is equally 
clear that appellant w’as not residing abroad “solely or prin¬ 
cipally” to represent an American commercial or business or¬ 
ganization, and therefore does not come within the exception 
offered by § 406 (b) (8 U. S. C. § S06 (b), 54 Stat. 1170), as he 
claims in Par. 35 of the complaint (J. A. 46). The only facts 
tending to support this claim are found in Par. 7 (J. A. 41), in 
which appellant alleges that he resided temporarily in Palestine 
from 1936 to date as representative and manager of orange 
groves owned by his father whose principal place of business 
was New* York City. However, in the same paragraph appel¬ 
lant admits that early in 1941 the orange groves became un¬ 
productive and virtually valueless, thereafter requiring little 
of his time or services. Thus, by appellant’s ow’n admission, 
for more than five years prior to October 14, 1946, the earliest 
date upon w’hich nationality could be lost, he was not solely or 
principally engaged in representing a bona fide American busi¬ 
ness organization. Moreover, it does not appear that the mere 
fact of ownership by an American citizen residing in the United 
States converts an otherwise wholly foreign enterprise into one 

2 The date ultimately set by Confess for loss of nationality under § 404. 
59 Stat. 544. 

3 § 409 of the Act of October 14,1940, 54 Stat. 1171, provided that national¬ 
ity should not be lost under §§ 404 and 407 until one year after the date of 
approval of the Act. This evidently means that time accumulated prior to 
the Act was to be counted, although this court in Lapidex v. Clark, 176 F. 
2d 619, 621, has said the section was not designed to apply retroactively. 
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having “its principal office or place of business in the United 
States/' For these reasons the statutory exception of § 406 
(b) is not applicable to appellant. 4 

No claim is made that any of the other exceptions of § 406 
is applicable. It is clear, therefore, that under the terms of 
the statute appellant has lost his citizenship by virtue of five 
years continuous, unexcused residence in Palestine. 

B. Appellant’s foreign residence after the permitted date was voluntary 

Appellant refers in his brief to the well-recognized principle 
that expatriation is voluntary in nature, that “ ‘a change of 
citizenship cannot be arbitrarily imposed/ ” Mackenzie v. 
Hare, 239 U. S. 299. 311. He contends that loss of citizenship 
in the present case runs afoul of this principle (Br. 20-30). 
We accept the proposition that expatriation must be condi¬ 
tioned on a voluntary act. Perkins v. Elg, 307 U. S. 325, but 
think that it is now established beyond dispute that there need 
be no explicit renunciation of citizenship so long as the acts or 
conditions deemed by Congress to be incompatible with Ameri¬ 
can nationality are voluntarily performed or freely entered into. 
Mackenzie v. Hare, supra; Savorgnan v. United States, 338 
U. S. 491. In fact, appellant appears to accept this view of 
the law, as indeed he must, and his argument that the statute 
is inapplicable to him rests primarily on the untenable premise 
that he was unable to leave Palestine before the cut-off date, 
and therefore has not voluntarily lived abroad for longer than 
the statutory period. We submit that appellant has failed to 
allege circumstances which, if true, would point to a compelled 
or involuntary foreign residence. Rather, in the face of the 
statutory prohibition, appellant has freely chosen to stay in 
Palestine more than the permitted interval. 

(1) The only obstacle to appellant’s return to the United 
States alleged to be operative on October 1J+, 194.6, was the ill¬ 
ness of his wife. His election to remain with her was volun¬ 
tary. —Appellant contends that lack of funds caused by busi- 

* In Paragraph $ of the original complaint appellant made allegations 
tending to show his employment by an American commercial organization 
subsequent to September, 1041. However, this paragraph was striken by 
stipulation (J. A. 52). 
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ness reverses sometime before June 1941, and transportation 
difficulties brought on by the war, prevented his departure for 
the United States from 1941 to 1946 (Br. pp. 23-26). Had 
these factors been operative during the entire period preceding 
October 14, 1946, 5 there would be some merit in appellant’s 
claim that forces beyond his control compelled his presence in 
Palestine beyond that date in spite of a bona fide effort to 
return. See Repetto v. Achesovi, 94 F. Supp. 623 (N. D. 
Calif.); Dos Reis ex rel Camara v. Nicolls, 161 F. 2d 860 
(C. A. 1). However, such is not the case. In paragraph 16 
(J. A. 43) of the complaint, appellant asserts that sometime 
before that crucial date he had “acquired sufficient funds to 
transport himself and his family to the United States * * 
and that for an unspecified interval only the illness of his wife 
prevented his going. Thus, the question is whether the illness 
of appellant’s wife rendered involuntary his continued resi¬ 
dence in Palestine after the end of the European war, when 
transportation was available, and when, by his own admission, 
he had funds with which to purchase passage. An examination 
of the relevant statutory provisions and of the meaning ordi¬ 
narily given to “involuntary” in this context will show con¬ 
clusively that it did not. 

a. Congress has spoken with regard to the illness of an alien spouse as a 
justification for foreign residence beyond the statutory period, and it is 
not a proper judicial function to allow as an excuse that which Congress 
has failed to allow 

Appellant does not claim to be excluded from the operation 
and effect of § 404 (c) by virtue of § 406 (c) and (e), which 
when read together exempt the husband of an American 
citizen wife residing abroad on account of ill-health. Since ap¬ 
pellant’s wife is admitted to be an alien (Par. 11, J. A. 42), 
his failure to make this claim is readily explained. Although 
the statutory language of the 1940 Act is sufficiently plain, 
subsequent action of Congress makes it doubly clear that under 
the act in force at the time appellant lost his citizenship no 
special provision was made for naturalized citizens staying 

5 Delays due to wartime transportation difficulties were taken into account 
when Congress extended the date for loss of nationality until October 14, 
1946 (See this brief, infra, pp. 14-15). 
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abroad in order to be with a sick alien spouse. We refer to the 
liberalization of these provisions by the Immigration and Na¬ 
tionality Act, Act of June 27, 1952, Title III, Ch. 3, § 353 (5) 
(b), 66 Stat. 270, which eliminates the requirement that the 
ill spouse must be an American citizen. 6 The change was not 
inadvertent, but was a deliberate attempt to broaden the cov¬ 
erage of the exceptions relating to residence abroad because of 
ill-health in the original act. See S. Rep. 1137, S2d Cong., 2d 
sess., p. 48; H. Rep. 1365, 82d Cong. 2d sess., p. 85. 7 § 405 (c) 
of the Immigration and Nationality Act specifically negatives 
any retroactive effect for the new exception by providing: 

Except as otherwise specifically provided in this Act, 
the repeal of any statute by this Act 8 shall not termi¬ 
nate nationality heretofore lawfully acquired nor restore 
nationality heretofore lost under any law of the United 
States * * * 

It would be improper for this or any other court to add to 
the scope of such a clearly delimited exception. As the Su¬ 
preme Court has said: 

* * * [I]t is not our function to engraft on a statute 
additions which we think the legislature might or should 
have made. United States v. Cooper Corp., 312 U. S. 
600,605. 

See Boehm v. Commissioner, 326 U. S. 287, 295; Southern 
Steamship Co. v. N. L. R. B., 316 U. S. 31,43. The court below 
properly refused to entertain appellant’s contention that the 
illness of his wife, which under the statute was no excuse for 

*It should be noted that the new act provides that the illness must be 
such that the spouse can not be brought to the United States and that the 
personal care and attention of the other are required. Even under the 
“liberalized” provision it is possible for an ailing wife to require the constant 
supervision of a physician, as is alleged in the instant case, yet the presence 
of the husband not be indispensable. 

1 That subsequent legislative action may be used as evidence of the mean¬ 
ing of pre-existing legislation is well-established. Cotoniflcio Bust esc, S. A. 
v. Morgenthau, 121 F. 2d 8S4 (C. A. D. C.) ; Cf. F. T. C. v. Bunte Bros., 312 
U. S. 349. 

* 5 404 (c) of the Nationality Act of 1940, under which appellant lost his 
citizenship, was repealed by §403 (a) (42), of the Immigration and 
Nationality Act, 66 Stat. 280. 



11 


his failure to return to the United States, nevertheless excused 
such failure by rendering the delay involuntary. 

b. In any event, " involuntary ” in this context has been construed to mean 
compulsion amounting to true duress, and no such compulsion was present 
in this case 

The question of the constitutionality of § 404 (c) as applied 
in the present case, which is also as Congress evidently con¬ 
templated that it should be applied, remains. (See appellant’s 
brief, p. 29.) This question is, in substance, whether a wife’s 
illness is sufficient to deprive a husband of freedom of choice 
when faced with the necessity of choosing between remaining 
with her and thereby losing his United States citizenship, or 
leaving her temporarily so that his citizenship may be pre¬ 
served. The meaning of “voluntary,” particularly as defined 
by the courts in the expatriation field, clearly compels a nega¬ 
tive answer to this query. 

“Voluntary” is defined as: “proceeding from the will, or from 
one’s own choice or full consent; produced in or by an act of 
choice; * * Webster’s New International Dictionary 
(2d. Ed.) Although it might have been difficult and unpleas¬ 
ant for appellant to leave his wife in her time of illness, he 
nevertheless had a choice, and the election to remain in Pales¬ 
tine even though it meant endangering his American citizen¬ 
ship 9 was consciously made, was, in short, an act proceeding 
from appellant's will. 

That actual duress rather than mere difficulty must exist in 
order to establish involuntariness is demonstrated by cases in¬ 
volving loss of nationality under § 401 of the Nationality Act 
of 1940, as amended, 8 U. S. C. § 801,54 Stat. 1169. The Court 
of Appeals for the Third Circuit, in Doreau v. Marshall; 170 
F. 2d 721 (C. A. 3), has stated the controlling principle (170 F. 
2d at 724): 

If by reason of extraordinary circumstances amount¬ 
ing to true duress , an American national is forced into 

* From the complaint there is an inescapable inference based on appellant’s 
prolonged dealings with the State Department and his allegations that he 
sought to leave Palestine by October 14,1946, that he was fully aware of the 
consequences of continued absence from the United States. Such aware¬ 
ness is, of course, immaterial in light of Savorgnan v. United States, supra. 
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the formalities of citizenship of another country, the 
sine qua non of expatriation is lacking * * * His act, 
if it can be called his act, is involuntary. * * * On the 
other hand, it is just as certain that the forsaking of 
American citizenship, even in a difficult situation, as a 
matter of expediency, with attempted excuse of such 
conduct later when crass material considerations sug¬ 
gest that course, is not duress. [Emphasis Supplied.] 

None of the cases cited by appellant (Br. p. 22) departs from 
this view of what constitutes involuntariness. 

Thus, American nationals who voted in Japanese elections 
during the period of American occupation were held not to have 
forfeited their citizenship under § 401 (e) because the voting 
was done in response both to the apparent command of occu¬ 
pation authorities and to reports conveying the impression that 
nonvoters would lose food ration books. Arikawa v. Acheson, 
S3 F. Supp. 473 (S. D. Calif.); Yamamoto v. Acheson, 93 F. 
Supp. 346 (Ariz.); Seki v. Acheson, 94 F. Supp. 43S (S. 0. 
Calif.); Furuno v. Acheson, 94 F. Supp. 381; Kai v. Acheson, 
94 F. Supp. 383 (S. D. Calif.) Uyeno v. Acheson, 96 F. Supp. 
510 (W. D. Wash.). Under the combined pressure of the mili¬ 
tary government directives and fear of losing their ration books, 
the voting was not a voluntary act but resulted from “mental 
fear, intimidation and coercion and inducement by the United 
States. * * *’■ Yamamoto v. Acheson, supra, at 349. On the 
other hand, in the only Court of Appeals decision on this ques¬ 
tion, Acheson v. Kuniynki, 189 F. 2d 741 (C. A. 9), cert, 
denied 342 U. S. 942, it was held that voting under the influence 
of the exhortations of the occupying forces, but without fear 
of physical injury or privation, was not involuntary. 10 See also 
Kazdy-Reich v. Marshall, SS F. Supp. 787 (D. C.). 

Similarly, citizenship lost because of service in the armed 
forces of a foreign country (see 8 U. S. C. § 801 (c)) has been 
restored when such service was found to be involuntary. 

10 It is noteworthy that in the other Japanese voting cases an important, 
if not controlling, factor was the finding that during the American occupa¬ 
tion Japan was not a foreign state. Although those cases make out a 
considerably more persuasive picture of duress than is here presented by 
appellant, it might nonetheless have been insufficient had the courts found 
Japan to be a foreign state as did the Court of Appeals in Kuniyuki. 
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Among the indicia of involuntariness which influenced the 
courts in these cases were the imminence of a concentration 
camp if service were evaded ( Dos Reis ex rel Camara v. Nicolls, 
161 F. 2d 860 (C. A. 1)), an actual forcible kidnapping from 
the home (In re Gogal, 75 F. Supp. 268 (N. D. Pa.)), and 
erroneous information on the part of American consular offi¬ 
cials ( Podea v. Acheson, 179 F. 2d 306 (C. A. 2), and Federici v. 
Clark, 99 F. Supp. 1019 (W. D. Pa.), Cf. Moser v. United States, 
341 U. S. 41). In Cantoni v. Acheson, 88 F. Supp. 576 (N. D. 
Calif.), on the other hand, the court held that even though 
there was some evidence that the plaintiff had joined the 
Italian army through fear of governmental sanctions, this did 
“not amount to an involuntary or forced act in the sense that 
he was compelled to perform such acts in spite of an in¬ 
tensity of * * * purpose to retain his American citizenship.” 
(P. 578.) This court has recently had occasion to reiterate the 
proposition that “actual, in fact, duress and coercion at the 
time of the conscription” must be found in order to render for¬ 
eign military service involuntary. Acheson v. Maenza, No. 
11309 this term, decided February 12,1953. Appellant makes 
no allegation of either erroneous advice by the State Depart¬ 
ment, or actual or prospective physical force, both of which 
were present in the Maenza case, and at least one of which is 
essential if an involuntary action is to be shown. 

Involuntariness has also been found in connection with the 
renunciation of citizenship by Japanese-Americans while in¬ 
carcerated in relocation centers. Among other factors vitiat¬ 
ing free choice was the fear of physical injury at the hands of 
fanatic Japanese nationalists who had instituted a reign 
terror in some of the camps and represented an ominous threat 
to those who failed to renounce. Acheson v. Murakami, 176 
F. 2d 953 (C. A. 9); Inouye v. Clark, 73 F. Supp. 1000 (S. D. 
Calif.). No similar threat faced appellant. Nor was he in a 
position comparable to that of American citizens who were 
caught at the outbreak of the war in countries occupied, or 
about to be occupied, by the Germans, and, unable to leave, 
applied for citizenship in those countries in order to save their 
lives or to preserve their family. Schioler v. United States, 
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75 F. Supp. 353 (N. D. Ill.), affd Schioler v. Sec. of State r 
175 F. 2d 402 (C. A. 7) ; Doreau v. Marshall, supra. 11 

No outside pressures are alleged to have impinged upon 
appellant, threatening him or his family with physical injury 
or privation, or with any of the other consequences deemed 
significant by the courts in the foregoing cases. Nor does he 
allege that prior to October, 1946, he was misled in any way 
by United States officials. It is not enough to excuse an act 
(or failure to act) resulting in expatriation that the one in¬ 
volved was in a “difficult situation.” Doreau v. Marshall , 
supra. Consequently, § 404 (c) is applicable to appellant; 
and because he has voluntarily assumed a status deemed by 
Congress to be incompatible with American citizenship, “its 
consequences must be considered as elected.” Mackenzie v. 
Hare, supra, at p. 312. This is sufficient concurrence to re¬ 
move any question of the constitutionality of the statute as 
applied to appellant. Savorgnan v. United States, supra. 

(2) The actions of the United States Government subse¬ 
quent to October 14,1946, are irrelevant, since upon that date 
appellant’s citizenship was lost. —Appellant’s contention that 
the statute was tolled during the period from 1941 to 1945 is 
untenable. Congress throughout the history of this provision 
has been scrupulous in allowing ample time for citizens coming 
within it to return to the United States. The original act pro¬ 
vided that nationality should not be lost until one year after 
the date of approval of the act. § 409, 54 Stat. 1171. The 
date was subsequently extended by a series of enactments until 
October 14, 1946, 55 Stat. 743, 56 Stat. 779, 58 Stat. 747, 59 
Stat. 544. The final extension was prompted by a letter from 
the Attorney General, dated June 9,1945, which stated: 

11 In Schioler the person claiming citizenship had never applied personally 
for Danish citizenship but had been joined in her husband’s application. 
There was no allegation that she had authorized her husband to apply in her 
behalf; she had taken no oath of allegiance to Denmark; and the couple 
had been advised by Danish officials that their own and their children’s 
safety would he enhanced by Danish citizenship. In Doreau the person 
seeking restoration of American citizenship was a woman who was caught 
in Prance at the outbreak of the war. She had sought to return to the 
United States, but became iU and pregnant, and unable to travel, whereupon 
when she was advised internment would be fatal to her and her unborn 
child, she applied for French citizenship. 
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While the war in Europe has ended, it is possible that 
transportation conditions will continue to prevent the 
return of many citizens to this country before October 
14, 1945, the date of the expiration of the period of 
grace. 

H. Rep. 780, 79th Cong., 1st Sess., Pp. 2-3. The report on the 
bill emphasized that its purpose was to enable citizens to 
return who were unable to make the earlier deadline “because 
of war conditions # * *” Ibid. p. 2. Thus, rather than sus¬ 
pend the operation of the statute during the war, Congress 
chose to take account of war conditions by extending the date 
for loss of nationality. Consequently, the analogy to wartime 
tolling of the statute of limitations as to one stranded abroad 
is not apt, since the statute of limitations assumes continuous 
access to the courts (Salvoni v. Pilson, 181 F. 2d 615 (C. A. 
D. C.); Marcos v. United States, 102 F. Supp. 547 (Ct. Cl.)), 
whereas the present statute assumes only an opportunity to 
leave at or before the expiration of the statutory period. This 
was generously provided for by Congress. 

Since the statute was not tolled during the war period, 
appellant’s citizenship was lost as of October 14,1946, and the 
subsequent denial of passport facilities to appellant has no 
bearing on the case. 

C. § 404 (c) is constitutional 

Appellant contends that § 404 (c) is unconstitutional be¬ 
cause (1) it arbitrarily discriminates against naturalized citi¬ 
zens (Points I and II), (2) it deprives citizens of citizenship 
on the basis of acts without requiring an expressed intention 
to renounce such citizenship (Point IV), and (3) it authorizes 
expatriation without a hearing (Point V). These contentions 
are without substance. 

(1) Distinctions between naturalized and native-born dtv 
zens are permissible when reasonably calculated to achieve a 
legitimate legislative end. —The court has already had occasion 
to consider the contentions raised in appellant’s Points I and 
n, and in Lapides v. Clark , 176 F. 2d 619 (C. A. D. C.), held 
§ 404 (c) constitutional. The court referred to the familiar 
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doctrine that where a classification has a reasonable relation to 
legitimate legislative ends, and is supported by, considerations 
of policy and practical convenience, such a classification is not 
arbitrary but is a valid exercise of legislative power. (Citing 
Steward Machine Co. v. Davis, 301 U. S. 548, 584, and Nebbia 
v. New York, 291 U. S. 502, 525.) The court concluded that 
the history of § 404 accounted for its application to naturalized 
citizens only, since it revealed a Congressional purpose “to 
lessen friction with foreign governments growing out of dis¬ 
putes as to the nationality of our naturalized citizens and their 
offspring residing for prolonged periods in foreign lands.” 12 

13 The first statutory provision to deal with this problem created a pre¬ 
sumption of loss of citizenship by a naturalized citizen who resided for 
two years in his state of origin, or for five years in any other foreign state. 
Act of March 2, 1907, § 2, 34 Stat. 1228. The aim of this provision was to 
“avoid possibilities of international complications.” H. Rep. 0131, 59£h 
Cong., 2d Sess., p. 2. The provision worked out unsatisfactorily because 

“[T]he courts held the presumption * * • was merely that the person 
had lost the right of protection of this Government, and he could stay 20 
years in the foreign country and still be a citizen, avoid his duties in time 
of war, and come back here as a good citizen. That very statute gave rise 
to so much abuse that the movement to revise the laws related very largely 
to that” 

Testimony of Mr. Flournoy, assistant legal advisor. State Department, in 
Hearings before the House Committee on Immigration and Naturalization, 
on H. R. 6127, Superacted by H. R. 9980, 76th Cong., 1st Sess., P. 165. As a 
result of this dissatisfaction it was proposed that the presumption should 
be eliminated and replaced by a provision calling for automatic termination 
•of American nationality. Nationality Laws of the United States, Report 
submitted by the Secretary of State, the Attorney General, and the Secretary 
of Labor, Ibid., pp. 493-495. In the original proposal loss of citizenship 
was restricted to naturalized citizens residing in their countries of origin. 
Ibid. 495-495. However, this limitation was removed in a subsequent draft 
(Ibid., p. 232), after the following discussion before the House Committee 
had occurred (Ibid., p. 140) : 

“Mr. Rees. Don’t you cover the question of a man who has come over here 
and has gone back to any country and remained for a while? 

“Mr. Flouenoy. That was considered by the committee of advisers when 
the code was prepared, and it was thought that that might be a little severe 
to have expatriation resulting from residence in a third country. Since 
then, I may say, within the past year, one of our officials, a former consul 
now stationed in the State Department, sent me a memorandum saying that 

he thought we ought to have put into this code some provision to cover 
those cases. * • * 

“* * * It is a serious question, and I think the committee and the sub- 
- committee ought to consider whether it would be desirable to put in a provi- 
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(p. 621) The Supreme Court denied certiorari, 338 U. S. 860,. 
and denied rehearing, 338 U. S. 888. 

The correctness of the court’s decision in the Lapides case 
is supported by the approval uniformly given to § 404 (c) and 
to the Lapides decision, itself, by other courts. In Knauer v*. 
United States, 328 U. S. 654, 658, the Supreme Court noted 
that while citizenship obtained through naturalization is equal 
in most respects to citizenship obtained by birth, there are “ex¬ 
ceptions of a limited character.” In a footnote the Court noted, 
that one of these was loss of American citizenship by virtue of 
residence abroad for stated periods, as provided by § 404 of the* 
Nationality Act of 1940. In United States ex rel. Lapides v. 
Watkins, 165 F. 2d 1017 (C. A. 2), the court affirmed an order 
dismissing a writ of habeas corpus on the ground that Lapides 
had lost his citizenship under § 404 (c). In American Comr~ 
munications Association v. Douds, 339 U. S. 382, 391', the Su¬ 
preme Court stated that the fact that statutory classifications 
based on political affiliations and beliefs are not ordinarily per¬ 
missible does not lead to the conclusion that such affiliation and 
belief is never a relevant criterion for legislative action. The 
Court observed, by way of analogy, that “Even distinctions 
based solely on ancestry, which we declared ‘are by their very 
nature odious to a free people/ have been upheld under the 
unusual circumstances of wartime,” and in a footnote following 
this passage cited the opinion of this court in the Lapides case. 

Thus, the Lapides case, which is a square holding contrary 
to the position taken by appellant in Points I and II of his 
brief, is sound on the merits and conforms to the views held 
by other courts, notably the Supreme Court. It clearly should 
not be overruled. 

sion to cover each person who goes to a third country. The principal cases 
we have, I may say, are these Zionists. They are principaUy Russian and 
German Jews who were naturalized in this country and’ later went to' 
Palestine. We have other cases, but I mean there are more of that particu¬ 
lar body than in any other category. We have other cases, for instance 
some German in this country who has gone maybe to South Africa or to one 
place and another, and perhaps it would be desirable to have in the code 
a provision for termination of nationality in those cases.. I think the thing 
is worthy of consideration. Maybe some of the representatives of the other 
departments here would want to express views on this.” 
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(2) § J+OIf. (c) is not unconstitutional because citizenship 
may be lost on the basis of acts unaccompanied by any express 
intent to renounce such citizenship .—Appellant points to cases 
under the 1907 Act which, with at least one exception, required 
something in addition to residence abroad in order to sustain 
the presumption of loss of citizenship. (Br. pp. 32-33.) 
Those cases obviously have no relevance since the present stat¬ 
ute was enacted to remove the difficulties created by the mere 
statutory presumption. (See Note 12, supra, this brief.) Fur¬ 
thermore, foreign residence is not the purely passive condition 
manifesting no particular intent to abandon United States citi¬ 
zenship that appellant portrays. As this case illustrates, a 
positive choice must be made as the statutory date approaches, 
and choosing to remain abroad under such circumstances can 
not be regarded as “in no wise inconsistent with an intent to 
remain an American citizen * * *” (Br. p. 32). Here we 
may presume that appellant, who has alleged his intent to leave 
before October 14, 1946, and in September 1946, informed the 
United States Consul General of the illness of his wife, was 
fully aware of the consequences of remaining in Palestine. 

While such awareness emphasizes that foreign residence may 
amount to an active abandonment of United States citizenship, 
no proof of actual knowledge of the statutory provisions 
is required in light of the Supreme Court’s decisions in 
Mackenzie v. Hare and Savorgnan v. United States, supra. 
These cases held that citizenship was lost by virtue of marriage 
to a foreign male and obtaining Italian citizenship, respectively, 
without in either case requiring a showing of any positive 
intent to renounce United States citizenship or even an aware¬ 
ness of the legal consequences of the actions. 13 Similarly, vot¬ 
ing in a foreign election, which is not substantially different 
from choosing to reside in a foreign country, has been held to 
deprive one of citizenship under § 401 (e) of the Nationality 
Act of 1940, although knowledge that loss of citizenship would 
ensue was presumed to be lacking, and, a fortiori, there was no 
25^^renunciation. Acheson v. Kuniyuki, supra; Kazdy- 

j 

the ti Savorffnan the District Court had found as a fact that petitioner at 
inter^^ she stoned the documents pertaining to Italian citizenship had no 
n of endangering her United States citizenship. 
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Reich v. Marshall, supra. It has never been suggested that 
§ 401 (e) is unconstitutional on this account, and in light of 
the Mackenzie and Savorgnan cases, such a suggestion could 
not be sustained were it made. This is equally true with re¬ 
spect to the section now being considered which likewise 
authorizes loss of citizenship on the basis of an act. 

(3) Judicial proceedings are available to all persons claim¬ 
ing to be nationals of the United States, including those who, 
like appellant, have been found to have lost their citizenship 
under § 404 (c).—§503 of the Nationality Act of 1940, 8 
U. S. C. § 903, provided in part: 

If any person who claims a right or privilege as a 
national of the United States is denied such right or 
privilege by any Department or agency, or executive 
official thereof, upon the ground that he is not a national 
of the United States, such person, regardless of whether 
he is within the United States or abroad, may institute 
an action against the head of such Department or agency 
in the District Court * * * for the District of Colum¬ 
bia * * * for a judgment declaring him to be a national 
of the United States * * * 

This provision, which was an innovation in the 1940 act, has 
been acclaimed for correcting the injustice arising from the 
failure prior to 1940 to provide for a judicial decision de novo 
on the issue of citizenship for persons outside the United States. 
Immigration and Nationality, 66 Harv. L. Rev. 643,743 (1953). 
While judicial decision is authorized, it does not follow that a 
hearing on the facts is required when, as here, the facts alleged 
in the complaint do not state a basis for relief even if true. 
That in such circumstances it would be futile to hold a hearing 
is recognized in Rules 12 (c) and 56 (b), F. Rules Civil P., 
providing for disposition of causes without trial where the 
pleadings fail to state a cause of action or where there is no 
genuine issue as to any material fact. 
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II 

Appellant’s motion to compel the Secretary of State to issue a 
certificate of identity was properly denied 

§ 503 of the Nationality Act of 1940 which authorizes issu¬ 
ance of a certificate of identity requires a showing that the 
claim to nationality has a “substantial basis.” For the reasons 
we have indicated, appellant’s claim is not substantial, and his 
presence in the United States could in no way have affected 
its disposition. 14 Had a trial on the merits been required,, 
appellant would doubtless be entitled to a certificate in order 
to appear as a witness at the trial, Look Yun Lin v. Acheson, 
95 F. Supp. 583 (N. D. Calif.); but that is not the case now 
before this court. 

CONCLUSION 

Appellant lost his citizenship under the terms of § 404 (c)' 
of the Nationality Act of 1940. He comes within none of the 
statutory exceptions thereto and has failed to allege circum¬ 
stances indicating that he did not voluntarily remain in Pales¬ 
tine. Since, as this court has previously held, the statute is 
constitutional, the complaint failed to state any basis for de¬ 
claratory relief. Accordingly, it was properly dismissed, and 
we respectfully submit should be affirmed. 

Charles M. Irelan, 

United States Attorney. 

William R. Glendon, 
Assistant United States Attorney. 

Howard Adler, Jr. 

Attorney , Department of Justice. 

14 The situation would have been different under the 1952 Act, under which 
the declaratory judgment action may not be commenced by one outside of 
the United States. § 360 (a), 66 Stat. 273. 
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* REPLY BRIEF 


1. Motion for Certificate of Identity. 

Appellant is in agreement with Point II of appellee’s 
brief. He believes that if a trial on the merits is required 
a certificate should issue. He agrees that if the complaint 
states no cause of action, the motion to compel the issuance 
of a certificate of identity was properly denied. It is how¬ 
ever submitted that a cause of action is alleged. 








2. Five Years Voluntary Residence After J anuary 13,1941. 

Appellee agrees that expatriation must be founded upon 
voluntary action (Brief p. 8). We submit that the com¬ 
plaint clearly demonstrates an absence of-the five years 
voluntary residence in Palestine necessary, to expatriate 
under S U. S. C. 804-c. 

Prior to the Nationality Act of 1940, residence abroad by 
a naturalized citizen did not result in expati ation as noted 
by appellee in his brief at page 16, note 12. The debates in 
Congress and the cases reveal that under the 1907 Expatria¬ 
tion Act (34 Stat. 1228) the provisions vith regard to 
naturalized citizens merely resulted in loss of protection 
rather than loss of citizenship by reason o f. foreign resi¬ 
dence. Camardo v. TUlinghast, 29 F. (2d^ 527 ; United 
States v. Gay, 57 Ct. of Cl. 353, aff’d 264 U. S. 353 ; 28 Op. 
Atty. Gen., 504; 35 Op. Atty. Gen., 399 ; 39 Op.. Atty. Gen., 
411; 3 Hackworth International Law Digest, pp. 294-5. And 
see Petro v. McGrath, 188 F. 2d 978, 979 (C. C. D. C.). 

The Nationality Act of 1940 enacted on October 14, 1940 
became effective on January 13, 1941 (8 U. S. jC. 1001). It 
requires five years foreign residence under 8 IT. S. C. 804-c 
to deprive a naturalized citizen of American nationality. 
[The residence period was extended from January 13, 

1946 to October 14, 1946 by a series of amendments which 
gave substantial extensions under 8 U. S. C. 804(a) and (b) 
but only several months under subdivision (c) (54 Stat. 
1171, 55 Stat. 743, 56 Stat. 779, 58 Stat. 747, 59 Stat. 544).] 

From 1941 to 1946 appellant was prevented from return¬ 
ing to the United States as acknowledged by appellee 
because of transportation difficulties and the war (Brief 
p. 9; Complaint herein, J. A. p. 43, par. 14). In 1946, the 
State Department cancelled appellant’s passport and since 

1947 has refused to recognize appellant as a citizen (Com¬ 
plaint, par. 17-19) thereby preventing his return to the 
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United States. In the instant lawsuit, it has thus far 
effectively resisted the issuance of travel documents (cer¬ 
tificate of identity) to permit his return. If expatriation 

requires a voluntary act ( Perkins v. Elg, 307 U. S. 325; 

■ 

Mackenzie v. Hare, 239 U. S. 299), how then can five years 
voluntary residence abroad subsequent to 1941 be com¬ 
puted under this complaint? This Court has held that a 
period of insanity must be excluded in computing the five 
year statutory period of voluntary separation for divorce 
purposes. Dorsey v. Dorsey , 195 F. 2d 567. Similarly the 
period herein when appellant remained abroad against his 
will and desires because of war and transportation diffi¬ 
culties should be excluded especially in view of his prior 
unsuccessful attempt to return at the beginning of the war 
period (Complaint, Par. 12-14). 

e 

3. Voluntary; Residence in 1946. 

During 19^6 and prior to October 14, 1946 appellant was 
in a financial position to return to the United States but 
was prevented from doing so by the severe illness of his 
wife who was confined to bed under the constant supervision 
of a physician (J. A. 43, par. 16). Appellee concludes that 
these facts do not allege duress and hence expatriation 
results. 

In addition to noting that five years voluntary residence 
does not appear from the complaint, we submit that severe 
illness of a wife excused appellant’s return in 1946. 

In Kasumi NakasMma v. Acheson, 98 F. Supp. at p. 13 the 
Court said: 

“The means of exercising duress is not limited to 
guns, clubs or physical threats. The fear of loss of 
access to one’s country, like the fear of loss of a loved 
one can be more coercive than fear of physical 
violence.” 







Toy Teung Kwong v. Acheson, 97 F. Supp. 745, likewise 
involved the case of a citizen attending an ailing alien 
relative. It was held that presence in a foreign country for 
such purpose did not disturb the rights of a citizen father to 
transmit citizenship to a foreign-bora son tinder 8 U. S. C. 

601-g. 

Ryckman v. Acheson, 106 F. Supp. 739 (D. C. S. D. Texas), 
was the case of a naturalized citizen who remained in 
Canada to attend her ailing Canadian mother. It was held 
that although her period of physical presence in Canada 
exceeded three years, she was not expatriated pursuant to 
8 U. S. C. 804-b because her foreign residence, was involun¬ 
tary. The Court said: 

“Canada was the only place where plaintiff’s mother 
was able, physically and financially, to be> taken care of, 
and plaintiff’s stay in that country was for no other 
reason than to perform the natural duty which she 
owed her mother. 

In the words ascribed to Robert E. Lee, ‘Duty then 
is the sublimest word in our language’. 

Should such a dutiful daughter be deprived of the 
priceless possession of her American citizenship for 
doing nothing other than her filial duty? I think not, 
and in view of all the facts and circumstances in this 
case, I hold that plaintiff’s stay in Canada was, in legal 
effect, involuntary and, as such, it could not be a ground 
for forfeiture of her nationality and citizenship in the 
United States of America.” 

See also: Schioler v. United States, 75 F. Supp. 

353, aff’d 175 F. 2d 402. 

4. Reasonableness of Distinctions Between Naturalized and 
Native Born Citizens. 

Lapides v. Clark, 176 F. 2d 619, proceeded upon the 
assumption that the distinction between native and natura¬ 
lized citizens accomplished by 8 U. S. C. 804-c was neces- 




sary “to Hessen friction with foreign governments”. It 
stated that the statute has “a purpose in the international 
policy of our government”. 

In recommending the complete elimination of 8 U. S. C. 
804-c the State Department has declared that discouraging 
residence by a naturalized citizen in a third country is no 
longer our international policy. Mrs. Shipley testified: 

“We would like to see that section omitted entirely 
from the bill, and we feel that it would be in the interest 
of the United States to maintain the friendship of all 
these people scattered all over the world who are not 
in the country of their origin, who hold themselves out 
as Americans. • • • their being Americans and 

presenting m the foreign country the American way of 
life, friendliness and good will, I think it is a distinct 
asset for o or country, and one particularly at this time. 
We do not want to overlook that. Joint Hearings on 
S-716, H. R. 2379 and H. R. 2816 before Subcommittees 
of the Committees on the Judiciary, 82nd Congress, 
1st Session, p. 247. 
i Os 

See also Appellants’ Main Brief, pp. 16-17. 

The Report of the President’s Commission on Immigra¬ 
tion and Naturalization (Whom We Shall Welcome) notes 
at page 239 that residence by a naturalized citizen in a third 
country is indistinguishable from such residence abroad 
by a native born. It states: 

iC Neither goes back to a former culture or way of 
life; the foreign-born children of both are equally 
removed from American customs, traditions and way 
of life. There is no reasonable distinction between 
native and foreign-bom citizens under such circum¬ 
stances.” 
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We therefore submit that app 



s complaint states 


a cause of action and that the Lapides' decision should be 
reviewed in the light of consideration/^ now available on 
the subject of residence abroad by naturalized citizens. 

iv'v .Tf/ v. 
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Xo. 11,370 
Questions Presented 

1. Does a complaint state a cause of action where it is 
alleged that a naturalized American citizen, born in Poland, 
remained abroad in Palestine from 1936 to date, but also 
alleged that his residence abroad subsequent to 1941 was 
due to the war, transportation difficulties, lack of funds, 
severe illness of his wife and refusal after 1946 of the 
Department of State to issue a passport to him? 

2. AYas appellant expatriated under S U.S.C. 804(c)? 

3. Is 8 U.S.C. S04(c) constitutional and should Lapides 
v. Clark. 176 F. 2d 619 be overruled in view of the present 
declaration of the State Department that such section has 
no purpose in the international policy of our government ? 

4. Is 8 U.S.C. 804(c) unconstitutional for failure to pro¬ 
vide for a judicial or administrative hearing before ex¬ 
patriation of American citizens? 


(0 
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Questions Presented . i 

Jurisdictional Statement . 1 

Statement of the Case. 2 

Statutes Involved . 3 

Summary of Argument . 4 


Point I. Congress Has No Power to Discrimi¬ 
nate against Naturalized Citizens by Depriv¬ 
ing Them of Their Citizenship under Circum¬ 
stances "Which "Would Not Result in Such Loss 

by Native Born Citizens. 5 

Point II. The Vital Importance of American 
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STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from an order of the District Court 
dated January 4, 1952, granting appellee’s motion to dis¬ 
miss appellant’s amended complaint and denying appellee’s 
motion to direct the Secretary of State to issue a certificate 
of identity to appellant. 

The appellant seeks a declaratory judgment that he is 
a citizen of the United States. The jurisdiction of the 
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District Court was invoked under 8 U.S.C. 903 and this 
Court has jurisdiction of the appeal under 28 U.S.C. 1291. 

Statement of the Case 

The appellant's amended complaint alleges that he was 
born in Poland in 1914, that he entered the United States 
in 1920, that he became a naturalized citizen in 1923 and 
that he remained in the United States until 1936 when he 
departed for Palestine. From 1936 to date appellant re¬ 
mained in Palestine (Jt. App. 41, par. 2-5 of Complaint). 
These facts are undisputed and admitted by appellee’s 
answer. (Jt. App. 47). Appellant alleges that he was 
unable to return to the United States from 1941 to 1946 
because of lack of funds and transportation difficulties. 
(Par. 12-14 of complaint). In the year 1946, the severe 
illness of appellant's wife prevented his return. (Par. 16 
of complaint). The appellee, through his consul abroad, 
cancelled appellant’s passport in October of 1946 and in 
December of that year advised him that he had lost his 
American citizenship. (Par. 17-19 of Complaint). 

The appellee contended that appellant expatriated him¬ 
self on October 14, 1946 by five years residence in Palestine. 
(Jt. App. 48). Appellant contended that he was not 
expatriated because: 

1. He was unable to return by reason of the war, lack 
of funds, transportation difficulties and the illness of his 
wife. (Jt. App. 42-44). 

2. The expatriation statute, 8 U.S.C. 804(c) was uncon¬ 
stitutional in its application to appellant in view of its 
improper discrimination between native born and natu¬ 
ralized citizens and its failure to grant him an adminis¬ 
trative hearing. (Jt. App. 43-44, 50). 

After appellee’s answer (.Tt. App. 47-48) and after 
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pretrial of the case (Jt. App. 49) appellee moved to dismiss 
the complaint. (Jt. App. 51). Appellant opposed this 
motion and moved to require appellee to issue a certificate 
of identity pursuant to 8 U.S.C. 903 so that he might como 
to the United States to have his day in court and testify in 
the cause herein. The District Court dismissed the com¬ 
plaint and denied appellant’s motion. This appeal fol¬ 
lowed. 

Statutes Involved 

Section 404(c) of the Nationality Act of 1940 (8 U.S.C. 
804-c) provides: 

“A person who has become a national by naturaliza¬ 
tion shall lose his nationality by: 

#####*• 

(c) Residing continuously for five years in any other 
foreign state, except as provided in section 406 hereof.” 

Section 503 of the Nationality Act of 1940 (8 U.S.C. 903) 
provides: 

“If any person who claims a right or privilege as 
a national of the United States is denied such right 
or privilege by any Department or agency, or executive 
official thereof, upon the ground that he is not a na¬ 
tional of the United States, such person, regardless of 
whether he is within the United States or abroad, 
may institute an action against the head of such De¬ 
partment or agency in the District Court of the United 
States for the District of Columbia or in the district 
court of the United States for the district in which 
such person claims a permanent residence for a judg¬ 
ment declaring him to be a national of the United 
States. If such person is outside the United States 
and shall have instituted such an action in court, he 
may, upon submission of a sworn application showing 
that the claim of nationality presented in such action 


4 


is made in good faith and has a substantial basis, ob¬ 
tain from a diplomatic or consular officer of the United 
States in the foreign country in which he is residing a 
certificate of identity stating that his nationality status 
is pending before the court, and may be admitted 
to the United States with such certificate upon the 
condition that he shall be subject to deportation in 
case it shall be decided by the court that he is not a 
national of the United States. Such certificate of 
identity shall not be denied solely on the ground that 
such person has lost a status previously had or ac¬ 
quired as a national of the United States; and from 
any denial of an application for such certificate the 
applicant shall be entitled to an appeal to the Secre¬ 
tary of State, who, if he approves the denial, shall 
state in writing the reasons for his decision. The 
Secretary of State, with approval of the Attorney 
General, shall prescribe rules and regulations for the 
issuance of certificates of identity as above provided.” 

Summary of Argument 

The complaint was improperly dismissed. Section 404(c) 
of the Nationality Act of 1940 (8 U.S.C. 804-c) has no appli¬ 
cation to appellant since he did not reside abroad volun¬ 
tarily. Expatriation can only be predicated upon voluntary 
action. MacKenzie v. Hare, 239 U. S. 299; Perkins v. Ely, 
307 U. S. 325. Unlike Lapides v. Clark , 176 F. 2d 619, the 
appellant here alleges inability to return to the United 
States because of war and other factors beyond his control. 
AVar tolls statutes of limitations upon money judgments. 
It should likewise toll statutes of limitations depriving one 
of American citizenship. See Salvoni v. Pilson , 181 F. 2d 
615; Marcos v. United States, 102 F. Supp. 547. Expatria¬ 
tion provisions are penal in nature and should be strictly 
construed to preserve American citizenship. In re Wild- 
berger, 214 Fed. 508, 509. 
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Section 404 (c) is unconstitutional insofar as it discrim¬ 
inates between naturalized and native born citizens. Osborn 
v. United States Bank, 22 U. S. 738, 827; Luria v. United 
States, 231 U. S. 9, 22. This court erroneously assumed 
that this discrimination has a purpose in the international 
policy of our government in Lapides v. Clark, supra. The 
Department of State has taken a contrary view and for 
this reason we respectfully urge that the Lapides case 
be overruled. 

Section 404(c) is unconstitutional because it requires 
expatriation without an administrative, or even a judicial, 
hearing. Cf. The Japanese Immigrant Case, 189 U. S. 86; 
Sung v. McGrath, 339 U. S. 33. 

Point I 

Congress Has No Power To Discriminate Against 
Naturalized Citizens by Depriving Them of Their Citi¬ 
zenship under Circumstances Which Would Not Result 
in Such Loss by Native-Born Citizens 

The Government of the United States is one of delegated 
and limited powers; it derives its existence from the Con¬ 
stitution and can claim no powers except those granted ex¬ 
pressly or by implication in that document. Amend. X, 
Constitution of the U. S.; Marburg v. Madison, 1 Cranch 
(5 U. S.) 137 (1803); Martin v. Hunter's Lessee, 1 Wheat. 
(14 U. S.) 304 (1816). 

The sole power granted Congress with respect to natural¬ 
ized citizens is found in Article I, section 8, clause 4 of the 
Constitution which grants Congress the right to establish 
“an uniform Rule of Naturalization.” Reading this section 
against the background of the legal principles prevailing 
at the time of the framing of the Constitution, the historical 
circumstances surrounding its incorporation into our Su¬ 
preme Law, and the social need it was framed to meet, the 
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conclusion is inevitable that the naturalization contemplated 
by the Constitution was a naturalization which when validly 
achieved, would place the naturalized citizen on an equal 
footing with the native born. Thus, under the doctrine of 
limited powers, the sole power "ranted to Congress is to 
provide a procedure whereby aliens may attain this parity 
with native born citizens. Any attempt by Congress to 
destroy or derogate from the rights and privileges of natu¬ 
ralized citizens and to impose on them liabilities, obligations 
and burdens not imposed on the native born is beyond its 
constitutional authority. 

This clearly conceived constitutional limitation on Con¬ 
gressional power is indicated not only by the naturaliza¬ 
tion clause itself, 1 but by Article II, section 1, clause 5 of 
the Constitution which states that “No Person except a 
natural born Citizen . . . shall be eligible to the Office of 
President.” Under a well established rule of construction, 
this specific provision for a single, narrowly defined restric¬ 
tion on naturalized citizens implies the denial of the general 
power to treat such citizens differently from those born 
in the United States. 2 

By expressly providing for one distinction between natu¬ 
ralized and native born citizens, that is, eligibility to the 
Presidency, the Constitution itself has prescribed the only 
permissible distinction between these citizens, and Con¬ 
gress mav make no other. 

* » 

The courts have consistently recognized this want of 
power in Congress to derogate from the rights of natural- 

1 The very phraseology of the clause as compared to the contrasting 
breadth of the adjoining language with respect to the bankruptcy power: 
“to establish . . . Uniform Laws on the subject of Bankruptcies” in addi¬ 
tion to the circumstances surrounding its adoption are further evidence 
that Congress’ power with respect to naturalization is limited. 

- For the use of this rule in interpreting the Constitution, see Broxcn v. 
Maryland 12 Wheat. (25 U.S.) 419, 43S (1827) (opinion by Chief Justice 
Marshall) and Rhode Island v. Massachusetts, 12 Pet. (37 U.S.) 657, 722 
(183S). 
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ized citizens and have been vigilant in upholding the doctrine 
of the equality before the law of all citizens, irrespective of 
national origin. In Osborne v. United States Bank. 9 Wheat. 
(22 U. S.) 738, 827 (1824), Chief Justice Marshall held 
that “a naturalized citizen . . . becomes a member of the 
society, possessing all the rights of a native citizen, and 
standing in the view of the Constitution, on the footing of a 
native. The Constitution does not authorize Congress to 
enlarge or abridge those rights. The simple power of the 
national legislature is, to prescribe a uniform rule of natu¬ 
ralization, and the exercise of this power exhausts it, so 
far as respects the individual.” 

Again in 1898 in United States v. Wong Kim Ark, 169 
I". S. 649, 703, the Supreme Court reiterated this principle, 
stating ‘‘The power of naturalization vested in Congress 
by the Constitution is a power to confer citizenship not 
a power to take it away.” 

And in 1913 faced with the claim that a statute providing 
for the cancellation of a fraudulent certificate of naturaliza¬ 
tion unlawfully discriminated between naturalized and 
native born citizens, the Supreme Court was careful to 
point out that the section in question “makes no discrimina¬ 
tion between the rights of naturalized and native born citi¬ 
zens and does not in anywise affect or disturb rights ac¬ 
quired through lawful naturalization.” In the course of the 
opinion, the Court reaffirmed the Constitutional doctrine by 
that time deeply imbedded in our law that “Under our Con¬ 
stitution a naturalized citizen stands on an equal footing 
with the native citizen in all respects save that of 
eligibilitv for the Presidency” Luria v. United States, 
231 IT. S. 9, 22, 24 (1913). See also Knauer v. United States, 
328 U. S. 654, 658 (1945); Baumgartner v. United States. 
322 U. S. 665, 673 (1944); United States v. Macintosh, 283 
XT. S. 605, 623-4 (1931), overruled on other grounds, 
Girouard v. United States , 328 U. S. 61, 69 (1946); United 
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States v. Schivunmer, 279 U. S. 644, G49 (1929), overruled 
on other grounds , Girouard v. United States, supra; Boyd 
v. Xehraska ex rel. Thayer , 143 U. S. 135, 1G2 (1892); Ill re 
Loo/r T r /« Sing, 21 Fed. 905, 907 (C. C. 1). Cal. 1884). 

The constitutional principle of equality among: all citizens, 
naturalized and native born alike, was deep rooted in Eng¬ 
lish law prior to the framing of the American Constitution. 3 
This same principle was adopted and practiced by the 
several states between the time of their Declaration of Inde¬ 
pendence from England and their formation into the United 
States of America. This was the principle under which the 
framers of the Constitution lived; this was the principle 
which they themselves espoused and this was the principle 

which tliev intended to and did embodv in the Constitution 
• * 

of the United States. 

With respect to English law, Lord Coke, the great Eng¬ 
lish constitutional jurist, laid down the rule that the “alien 
naturalized to all intents and purposes is as a natural borne 
subject.” Coke on Littleton, fols. 8a, 129a (1628). And 
Chief Baron Hale in lf>64 reiterated that naturalization 
“put them [aliens] in the condition as if they had been 
born in England”; “naturalization puts them in the same 
condition as if born here.” , Collingirood v. Pace, 1 Vent. 
413. 420, 429, 86 Eng. Rep. 262, 266-267, 272 (Ex. Ch. 1664). 4 

The single exception to the doctrine of equality of status 
for naturalized citizens found in the United States Con¬ 
stitution, that of eligibility to a public office, is significantly 

3 The importance of reference to the common law and to British institu¬ 
tions as they were when the Constitution was framed and adopted in 
interpretin" the Constitution has consistently been recognized by the 
Supreme Court. See e.g. Ex parte Grossman, 267 U.S. S7, 108-109 (192”)) ; 
United States v. Wong Kim Ark, 169 U.S. 649, 653-664 (1S97) ; Ex parte 
Bain, 121 U.S. 1. 12 (1SS6). 

4 As the case of Regina v. Manning 2 Car. and K. 891. 900, 175 Eng. 
Rep. 374, 37S, (Ex. Ch. 1S49) states, the proposition that “a person natural¬ 
ized becomes to all intents and purposes a British subject” was accepted, 
‘*Bv Lord Coke, by Lord Beacon, by Sir Matthew Hale and by I believe 
every textwriter, and in all the editions of the various learned editors.” 
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the sole exception with respect to equality found in English 
law. Thus, Blackstone in 1765 stated: “By this [naturali¬ 
zation] an alien is put in exactly the same state as if he had 
been born in the Kings ligeancc; except only that he is 
incapable ... of being a member of the privy council or 
parliament, holding offices, grants, etc.” Blackstone, Com¬ 
mentaries, Book I, Ch. 10. 

Upon their severance of allegiance from England and 
their assumption of sovereignty, the several states ex¬ 
pressly embraced the English principle of absolute equality 
between naturalized and native born citizens except with 
respect to eligibility for public office. 

The laws of Virginia provided that “any stranger . . . 
be admitted to naturalization, and by act thereof to them 
granted be capable of . . . all such liberties, privileges, 
immunities whatsoever, as a naturall borne Englishman 
is capable of . . .”7 Laws of Virginia, 19 (1671), 2 Hen- 
ing 2S9 (1823). And the laws of Maryland, Pennsylvania, 
Massachusetts and Delaware contained similar provisions. 
See 6 Laws of Maryland 2, 5 (1779), Herty 377 (1799); 8 
Stats. At Large of Pennsylvania, 337 (1773); 1 Private and 
Special Statutes of the Commonwealth of Massachusetts 
1780-180'), 206 (1805); IT. E. Doc. Xo. 326, 59th Cong., 2d 
Sess. 8-11 (1906)/' 

This principle that citizenship by naturalization confers 
a status in all respects equal to that of citizenship by birth, 
was a principle firmly fixed in the legal background of the 
delegates to the Constitutional Convention. It was an inte¬ 
gral part of that abhorrence of second class citizenship 
which had led to their own revolt from England. Moreover, 
there were strong practical reasons why this principle 
should have been written into the Constitution. 


■' At the Constitutional Convention delegates from the various colonies 
made statements as to the status of colonial laws in respect to naturaliza¬ 
tion. 2 Farratid , Records of the Federal Convention, 271-272 (1937 ed.). 
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Immigration was vital to the future of the new country, 0 
and naturalization was one of the prime incentives to immi¬ 
gration. Any inequality for those achieving their citizen¬ 
ship through naturalization was recognized by the framers 
as a deterrent to such immigration. 

In addition, another chief aim of the Constitutional Con¬ 
vention was to foster unity and harmony among the various 
states. To empower the Federal Congress, already an 
object of suspicion in many areas, to derogate from the 
rights of those who had been naturalized under state laws 
in the years immediately preceding the Convention would 
be wholly disruptive of this aim. In fact, even the ex¬ 
tremely limited inequality imposed with respect to eligi¬ 
bility for the Presidency was criticized at that time for this 
very reason. See 2 Famine! 270-272. 

Perhaps the most significant evidence that the framers of 
the Constitution intended to deny Congress the power to 
make any distinctions between naturalized and natural born 
citizens was their rejection of a draft empowering Congress 
to “regulate” naturalization. This draft was interpreted 
by Madison as giving Congress the power to legislate con¬ 
cerning the enjoyment by the naturalized of the various 
privileges of citizenship. 2 Farrawl 144, 167, 235; 4 Far- 
ranrl, 45. Its rejection, coupled with the specific inclusion 
of a clause distinguishing between naturalized and native 
born citizens with respect to eligibility to the Presidency, 
and the grant of a carefully limited power to naturalize 

show conclusivelv that the Founding Fathers deliberatelv 

* »■ % 

determined not to endow Congress with the power to curtail 
to any extent the rights and privileges of naturalized citi¬ 
zens in comparison with those possessed by the native born. 


c The Declaration of Independence cited as a grievance against George 
III that “[he] has endeavored to prevent the Population of these States; 
for that purpose obstructing the Laws for Naturalization of Foreigners; 
refusing to pass others to encourage their migration hither. . . .” 
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All statements concerning the status of naturalized citi¬ 
zens in the period immediately after the adoption of the 
Constitution bear further evidence that the framers of that 
document viewed Congress’ power to naturalize aliens as 
conferring a status identical to that of the native born citi¬ 
zen, with the sole exception being specifically set forth 
in the Constitution. 

As early as 1812 when the question of English impress¬ 
ment of American seamen, many of whom were naturalized 
citizens, first arose, Secretary of State James Monroe, rec¬ 
ognizing the want of power of the executive to discriminate 
against naturalized citizens, replied to the British Minister 
at 'Washington as follows: 

“Your proffered exertions to procure the discharge of 
native American citizens from on board British Ships of 
war, of which you desire a list has not escaped attention. 
It, is impossible for the United States to discriminate be¬ 
tween their native and naturalized citizens, nor ought your 
Government to expect it as it makes no such discrimination 
itself.” 7 

President Madison, the chief draftsman of the Constitu¬ 
tion and the recorder of the proceedings of the Constitu¬ 
tional Convention, argued similarly, stating in an instruc¬ 
tion to the American Commissioners appointed to conduct 
the peace negotiations in the War of 1812 “By our law, all 
the rights of natives are given to naturalized citizens.” 
Madison to Binns, February 11, 1813, Letters and other 
Writings of James Madison (1865) II, 558. 

Thus we have shown that the sources and guides custom¬ 
arily utilized by the courts in ascertaining the meaning of 
the Constitution: The English law, 8 the law of the various 

• Letter from Monroe to Foster. May 30,1812, III American State Papers, 
Foreign Relations 17S7-1S2S 454, 464. 

8 As to the use of English law in the interpretation of the Constitution 
see note 3, supra. 
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states at the time of the framing and adoption of the 
Constitution, 0 the necessities which give birth to the Con¬ 
stitution, 10 the statements contemporaneous to its adoption 
and the alternate drafts considered and rejected by the 
Constitutional Convention, all point irresistibly to the 
construction contended for herein. They establish that the 
Constitution must be read as stating that Congress shall 
have power to pass a uniform rule providing the method 
whereby aliens can achieve a status equal in all respects to 
the native born but shall have no other power in connection 
with the status of naturalized citizens. Specifically, Con¬ 
gress shall not have power to impose upon such citizens 
limitations and burdens not imposed on native born citi¬ 


zens. 

The Fourteenth Amendment to the Constitution, the first 
comprehensive definition of United States citizenship, 11 
serves only to re-emphasize that there is but one category 
of ‘‘citizens of the United States” whatever may be the 
origin or means of attaining such citizenship. That amend¬ 
ment provides “All persons born or naturalized in the 
United States, . . . are citizens of the United States.” Sec¬ 
tion 404- (c) of the Nationality Act is wholly inconsistent 
with this definition of a single indistinguishable class of citi¬ 
zens. That statute is based on the contrary thesis which lias 
never been a part of our history or our law that there are 
two classes of citizens: “native born citizens of the United 
States” endowed with a preferred status and “naturalized 
citizens of the United States” forced to accept an inferior 


9 With respect to state law as an aid in the construction of the Con¬ 
stitution see Waring v. Clarke, 5 How. (46 U.S.) 441, 457 (1847); Mar¬ 
shall V. Gordon, 243 U.S. 521, 534, 535 (1917). 

10 The importance of the needs a particular provision was designed to 
meet in interpreting the Constitution is pointed out in “Legal Tender 
Cases ” 12 Wall. (79 U.S.) 457, 531 (1S70); Knowlton v. Moore , 17S U.S. 
41, 95 (1900). 

11 Slaughter-House Cases, 16 Wall. (83 U.S.) 36, 72, (1873). 
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position. Such a thesis should be unequivocably repudiated 
by this Court. Insofar as the repudiation of this thesis re¬ 
quires the overruling of Lapides v. Clark, 176 F. 2d 619 
(D. C. Cir., 1949), we urge that the Lapides case be over¬ 
ruled. In upholding the validity of Section 404 (c), that 
case is inconsistent with the unequivocal statements of the 
Supreme Court, the history of the Constitution, and the 
limitations embodied in that document. (See: Comments on 
Lapides case in 63 Harvard Law Review 885; 59 Yale Law 
Journal 139; 2 Stanford Law Review 577.) 

Point II 

The Vital Importance of American Citizenship to . the In¬ 
dividual Requires a Showing of Reasonable Need for 
Legislation Designed to Work a Deprivation of That Most 
Fundamental of Rights. Section 404(c) Did Not Re¬ 
sult from Any Such Need but Was Rather a Capricious and 
Arbitrary Addition to a Comprehensive Statutory Pro¬ 
posal Which Originally Contained No Such Discrimina¬ 
tory Provision. Under These Circumstances, This Sec¬ 
tion Deprives Appellant of His Citizenship Without Due 
Process of Law 

The Supreme Court has referred to the right of American 
citizenship as “no less precious than life or liberty, indeed 
. . . one which today comprehends those rights and almost 
all others.” Klapprott v. United States, 335 U.S. 601, 616 
(1949). American citizenship has also been called “the 
highest hope of civilized men.” Schneider man v. United 
States, 320 U.S. 118, 122 (1943); and “all that makes life 
worth living.” Ng Fung IIo v. White, 259 U.S. 276, 284 
(1922). 

Loss of citizenship is particularly important where it 
results not only in loss of certain civil and constitutional 
rights but in the infinitely greater penalty of exile and 
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banishment from the United States. This is the effect of 
Section 404(c). The individual deprived of citizenship by 
that section, since he is already outside the United States 
and not permitted to return, loses in one fell swoop all 
rights, advantages and opportunities possessed by those 
living in the United States whether they be citizen or alien. 

This punishment in a world such as we face today is 
more serious even than that entailed by a criminal convic¬ 
tion. And yet, doubt has been cast upon the power of 
Congress to impose such a punishment for criminal acts 
as gross as murder or treason. Klapprott v. United States, 
supra, at p. 617. 

A deprivation of such magnitude touching so intimately 
on that most precious of human rights cannot be equated 
with the effect of a mere regulatory statute such as Con¬ 
gress customarily enacts under the commerce power. 
“Mere legislative preferences or beliefs respecting matters 
of public convenience may well support regulations directed 
at other personal activities, but be insufficient to justify 
such as diminishes the exercise of rights so vital to the 
maintenance of democratic institutions.” Schneider v. 
State, 30S U.S. 147, 161 (1939). 

The presumption of validity operating in the economic 
sphere is wholly inappropriate in the case of such legisla¬ 
tion. This is particularly true where the legislation in 
addition to working a deprivation of the most basic of 
rights, the right from which all other civil liberties flow, 
attempts to introduce into American law a principle always 
thought abhorrent, that of limited citizenship for natural¬ 
ized citizens as opposed to native born. 

Where such basic rights and principles are at stake an 
affirmative showing must be made that a reasonable need 
exists for the statute in question. This means that in order 
to justify Section 404(c), and assuming for the purposes 
of argument only that naturalized citizens may be treated 
differently from native born, it must be shown that there 
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is a reasonable need for the discriminatory classification 
and further that there is a reasonable need for depriving 
naturalized citizens of their citizenship upon a five year 
residence abroad, even though that stay was not in the 
country of their origin. 

The legislative history of Section 404(c), its own plain 
meaning and the factual situations which it affects, all 
establish that no such showing can be made with respect 
to this section. 

Prior to the enactment of the Nationality Act of 1940 
there was a rebuttable presumption of intent to renounce 
citizenship if a naturalized citizen resided abroad for a 
specified period of time. In the mid 1930’s, the State De¬ 
partment instituted a comprehensive survey of the 
nationality laws with a view toward codifying and revising 
them where necessary. For five years the question of 
citizens residing abroad was considered by a Cabinet Com¬ 
mittee, composed of the Secretary of State, the Attorney 
General, the Secretary of Labor and experts in the field of 
naturalization and citizenship, entrusted with the respon¬ 
sibility of drafting a nationality code to be enacted by 
Congress. Hearings before Committee on Immigration 
and Naturalization on H.R. 0127, superseded by H.R. .9980, 
76th Cong., 1st Sess., p. 691 (1940). Significantly, the draft 
submitted by this committee of experts after long and care¬ 
ful study did not contain Section 404(c). In fact, no need 
was expressed by the Committee for any provision de¬ 
priving persons of their citizenship on the basis of resi¬ 
dence abroad except in cases where they returned to their 
country of origin. Hear mgs, at 495. 

The complete unreasonableness of the statute in question 
and the utter lack of need for it is emphasized by com¬ 
paring it with the sections proposed by the Cabinet Com¬ 
mittee. In those sections, which deal with naturalized 
citizens returning to their country of origin, the Committee 
pointed out that there was a real likelihood of identification 
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by such citizens with the native population and renewal of 
old associations and ways of living. These factors often 
led to an assertion of jurisdiction over the citizen by the 
countrv of his origin with a consequent possibility ot fric¬ 
tion between that country and the United States. Hear¬ 
ings, at 407-409, 495. Xo such showing was made as to 
naturalized citizens in countries other than that of their 
origin, as indeed there could be none. Xo greater likeli¬ 
hood of identification with the native population or renewal 
of old associations exists in the case of naturalized citizens 
who go to a country other than that of their origin than in 
the case of native born citizens who stay five years in a 
foreign land. Xo showing of need for the discrimination 
contained in Section 404(c) was made in the report of the 
Cabinet Committee which in fact did not recommend such 
discrimination. Hearings, at 495. 

Indeed, subsequent statements of officials in the State 
Department who are actually called upon to deal with the 
problems raised by the presence of American citizens 
abroad completely refute the notion that Section 404(c) 
could have been considered necessary to lessen friction 
with foreign governments. These declarations reveal that 
the Department of State has taken the position that Sec¬ 
tion 404(c) is inimical to the welfare of the United States 
and that rather than meeting a demonstrated need, the 
legislation is in fact a “source of comfort to Communist 
governments.” Statement of Mrs. Ruth B. Shipley, Chief 
of the Passport Division of the State Department, New 
York Times, May 21, 1950; Hearings, S. 716, 82nd Cong, 
p. 247. 

The very State Department official at whose off-hand 
suggestion Section 404(c) was incorporated into the Xa- 
tionality Act of 1940 has stated that “the retention of this 
provision is not desirable since it seems to place unneces¬ 
sary shackles upon naturalized citizens. It frequently 
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happens that those residing in third countries promote 
American interests, especially American commerce, even 
though they do not come within the exceptions found in 
subsection (b) of Section 406 ...” Proposed Changes in 
the Nationality Lair, Richard W. Flournoy, Assistant Legal 
Advisor, U.S. Department of State, paper read at 18th 
Annual Conference, National Council on Naturalization 
and Citizenship, March 12, 1948. 

In a letter to Senator Francis J. Myers, dated July 15, 
1947, the Assistant Secretary of State commented favor- 
ably on proposed legislation designed to repeal Section 
404(c). lie pointed out that the Cabinet Committee on 
which the Secretary of State had served did not recom¬ 
mend the enactment of this section and further that “the 
experience of the Department has strongly inclined it to 
the opinion that subsection (c) of 404 of the Nationality 
Act does not serve the interests of the United States.” He 
continued, “It would seem particularly at this time, that 
the interests of the United States would best be served by 
permitting American citizens to reside in various parts of 
the world, except in the case of naturalized American 
citizens in the countries of which thev were formerly na- 
tionals or in which the places of their birth are situated, 
without the possible penalty of loss of citizenship by the 
mere fact of residence.” Communication to Senator Myers 
from . . . , Assistant Secretary of State, dated July 15, 
1947. 

In the face of this demonstration of the superfluity and 
unreasonableness of the discrimination between naturalized 
and native born citizens with respect to loss of citizenship 
by residence abroad, the question arises as to how such a 
statute became a part of our laws. 

The legislative history of Section 404(c) is most illumi¬ 
nating in revealing the course of events whereby this sec¬ 
tion was included in the Nationality Act. As we have 
shown it was not the reasoned product of careful considera- 
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tion based on factual study. Rather, the section was the 
result of a casual off-hand reaction by a State Department 
representative to a hypothetical suggestion by a member 
of the House Committee in a brief colloquy between the 
two. lira rings, at 140-141. 

In tliis colloquy Congressman Rees pointed out that the 
Cabinet Committee draft contained no provision concern¬ 
ing naturalized citizens who reside abroad in countries 
other than that of their origin. In response Flournoy 
stated that, “It is a serious question and I think the com¬ 
mittee and the subcommittee ought to consider whether 
it would be desirable to put in a provision to cover each 
person who goes to a third country. The principal cases 
we have, I may say, are these Zionists. They are princi¬ 
pally Russian and German Jews who have been naturalized 
in this country and later went to Palestine.” 

There is no suggestion in this statement that “these 
Zionists“ were in any way guilty of defections from Amer¬ 
ican loyalty or that they at any time sought the diplo¬ 
matic protection of the United States and embroiled that 
country in any international incidents. Thus the official 
apologia for this section [see Sen. Rep. No. 2150, 76th 
Cong., 3rd Sess., p. 4 (1940)1 that depriving such persons 
of citizenship would lessen the task of the United States 
in protecting them abroad, could have no application to 
them. 

In view of this fact the only implication to be drawn 
from the statement of the State Department’s spokesman 
was the view that the persons in question, namely nat¬ 
uralized American citizens sympathetic to the Zionist ideal, 
should in some manner he discouraged from developing 
by visit or temporary residence, association with Palestine 
or from expressing by such action their support of the 
Zionist program. 
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It is clear that the motivating factor in the enactment 
of Section 404(c) was a highly questionable political view 
whose implications and basic assumptions stand in sharp 
contrast to the official recognition and support which our 
government and distinguished Americans of all faiths and 
creeds have consistently given first the Zionist ideal and 
today the State of Israel. 


Assuming arguendo that some showing could have been 
made before Congress and this Court of the possibility of 
friction and international incidents arising from the pro¬ 
longed residence of naturalized American citizens in coun¬ 
tries other than those of their origin. Section 404(c) would 
still not meet the requirements of substantive due process. 

Before Congress mav mass and this Court sanction leg- 
islation which is so serious an invasion of individual rights 
and so great a perversion of the traditional principle of 
the equality of all citizens, it is incumbent upon them to 
consider the alternative means already available to com¬ 
bat the alleged “evil” sought to be remedied. Schneider 
v. State 308 IT. S. 147, 162 (1939); DeJonge v. Oregon 
299 U. S. 353, 364-5 (1937). See also Thomas v. Collins 
323 Y. S. 516, 532 (1944); Cantwell v. Connecticut 310 Y. S. 
296. 308 (1939). 

In the case of the legislation at bar ample means exist 
to prevent the prolonged residence of naturalized citizens 
abroad from resulting in international complications. As 
the Chief of the Passport Division pointed out after criti¬ 
cizing the present stringent legal requirements imposed on 
naturalized citizens abroad, “The Secretary of State al¬ 
ways has the power to withdraw American protection from 
any native or naturalized citizen whose actions abroad 
are inimical to the best interests of the United States.” 
See statement of Mrs. Ruth B. Shipley, supra; also letter 
of Assistant Secretary of State to Sen. Myers, supra. 








20 


"With respect to those persons whose prolonged residence 
abroad follows so soon after American naturalization as 
to create a presumption that naturalization was not ob¬ 
tained in good faith, denaturalization proceedings may be 
instituted and the naturalization certificate canceled under 
Section 338(c) of the 1940 Act. See Flournoy, Proposed 
Changes in the Nationality Laic, supra. 

Thus it can be seen that the discrimination worked by 
Section 404(c) is unreasonable not only because the evil 
it was designed to remedy has been shown to be hypotheti¬ 
cal but because that evil even if it became a reality could 
be adequately met by other legislation already in exist¬ 
ence. “The people through their legislatures may protect 
themselves against . . . abuse. . . The legislative inter¬ 
vention can find constitutional justification only by deal¬ 
ing with the abuse. The rights themselves must not be 
curtailed.” Dr Jon ye v. Oregon, 299 U. S. 333, 364-5 (1937). 

Analysis having revealed a complete absence of abuse in 
the instant situation and ample safeguards against such 
abuse should it arise, the alleged “legislative justification” 
relied on by this Court in Lapides v. Clark to uphold the 
constitutionality of Section 404(c) disappears. Under 
such circumstances we urge this Court to overrule Lapides 
v. Clark and recognize and treat Section 404(c) for what 
it is—an unwarranted and arbitrary exercise of Congres¬ 
sional power wholly without the boundaries of Congres¬ 
sional authority. 

Point III 

Section 404(c) Has No Application to Petitioner Since 
He Did Not Reside Abroad Voluntarily; if Construed to 
Apply to Him, This Section Is Unconstitutional 

Congress has declared that the “right of expatriation 
is a natural and inherent right of all people indispensable 
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to the enjoyment of the rights of life, liberty and the pur¬ 
suit of happiness.” Act of July 27, 1868, Chapter 249, 
Sec. 1, 15 St at. 223, 8 U. S. C. 800 (1947). Implicit in this 
concept of expatriation as a right of the individual is the 
correlative proposition that the exercise of the right is de¬ 
pendent on the free choice of the citizen. Expatriation 
may not be imposed upon him against his will. 

The courts and textwriters have long recognized and 
emphasized the voluntary nature of expatriation. Judicial 
decisions under all statutes dealing with expatriation 
passed prior to the Nationality Act of 1940, Section 404(c) 
of which is here involved, have been premised on the stated 
conviction that “expatriation is the * voluntary renuncia¬ 
tion or abandonment of nationality and allegiance.” Per¬ 
kins v. Elf), 307 U. S. 325, 334 (1939) (emphasis supplied), 
citing Van Dyne, Citizenship of the United States, p. 269, 
Borchard, Diplomatic Protection of Citizens Abroad. $ 315, 
Hyde, International Law, § 376. These decisions uni¬ 
formly hold that “a change of citizenship cannot be arbi¬ 
trarily imposed, that is, imposed without the concurrence 
of the citizen” and that the expatriatory act must be a 
condition “voluntarily entered into, with notice of the con¬ 
sequences.” Mackenzie v. IT are, 239 IT. S. 299, 311, 312 
(1915); Perkins v. Elg, supra; U. S. ex rel. Baglivo v. Dap, 
28 F. 2d 44 (S.D. X.Y. 1928); McCampbeU v. McCampbell. 
13 F. Sup]). 847 (W.D. Kv. 1936); U. S. ex rel. Fracassi v. 
Karnuth. 19 F. Supp. 5S1 (5V.D. N.Y. 1937). 

The Nationality Act of 1940 under which it is asserted 
that appellant lost his citizenship, like the prior statutes, 
contains no clause expressly requiring that the expatriat¬ 
ing acts therein specified be the result of the citizen’s free 
and voluntary choice. However, courts in interpreting the 
1940 Act have followed the prior cases and held that the 
penalty of loss of citizenship was intended to be imposed 
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bv that statute only when the act in question was done vol- 
untarily. In so holding, they have relied on legislative 
history which reveals that with respect to loss of nation¬ 
ality, the provisions of the 1940 Act are a restatement and 
elaboration of the prior statute and the historic expatria¬ 
tion policy of the United States of which the requirement 
of “voluntariness’' was an integral part. Dos Reis ex rel. 
Camara v. Xicolls, 161 F. 2d, S60, 865, 86S (1st Cir. 1947); 
Savorgnan x. United States. 33S I . S. 491, 501, n. 17 (19.)0). 

Thus under the 1940 statute, acts so inconsistent with an 
intention to retain United States citizenship as voting in a 
foreign election, e.g.. Arikaua v. Acheson. 83 F. Supp. 473 
(S.D. Cal. 1949); Furuno v. Acheson. 94 F. Supp. 381 (S.D. 
Cal. 1950); Seki v. Acheson. 94 F. Supp. 438 (S.D. Cal. 
1950) ; Yamamoto v. Acheson , 93 F. Supp. 346 (D. Ariz. 
1950), requesting foreign citizenship and renouncing Amer¬ 
ican citizenship, e.g., Acheson v. Murakami. 176 F. 2d 953 
(9th Cir. 1949); Schioler v. United States, 175 F. 2d 402 (7th 
Cir. 1949); Doreau v. Marshall. 170 F. 2d 721 (3d Cir. 1948); 
Jnoutje v. Clark. 73 F. Supp. 1000 (S.D. Cal.), serving in a 
foreign army, e.g., Podea v. Acheson, 179 F. 2d 306 (2d Cir. 

1950) ; Dos Reis ex rcl. Camara v. Xicolls, 161 F. 2d 860 (1st 
Cir. 1947): Fcderici v. Clark. 99 F. Supp. 1019 (AV.D. Pa. 

1951) ; Ishikawa v. Acheson. 85 F. Supp. 1 (D. Haw. 1949); 
In. re Go gal, 75 F. Supp. 268 (W.D. Pa. 1947), have been 
held ineffective to expatriate where it was shown that the 
acts were not voluntarily performed with notice of the con¬ 
sequences. 

In the case at bar appellant has been deprived of his citi¬ 
zenship not on the basis of an act resulting from his free 
and intelligent choice but on the basis of his failure to act— 
a failure due entirely to circumstances beyond his control 
and despite his own utmost efforts to pursue the contrary 
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course. 12 As in Moser v. United States, 341 U. S. 41, 47 
(1951) where the Supreme Court refused to permit a depri¬ 
vation of the petitioner’s citizenship . . . “he never had an 
opportunity to make an intelligent election between the 
diametrically opposed courses required as a matter of strict 
law.” 

Appellant’s residence in Palestine subsequent to the 
passage of the statute from 1940 until October 1946, when 
Section 404(c) finally became effective, presents a pathetic 
picture of a loyal American citizen anxious to return to the 
United States and anxious to serve his country, as witnessed 
by his registration for Selective Service, but prevented from 
doing so in the first instance by lack of funds and the State 
Department's refusal to advance such funds, in the second 
instance by the scarcity and perils of wartime transporta¬ 
tion, and finallv bv the severe illness of his wife. The alle- 
• * 

gations in the complaint setting forth these facts must be ac¬ 
cepted as true for the purposes of this appeal. 

These three factors considered both separately and to¬ 
gether show conclusively that appellant’s action in remain¬ 
ing in Palestine lacked the “voluntariness” which is the 
essence of expatriation. Father than being voluntary, each 
presents an instance of the type of circumstance which the 
courts have recognized as sufficient to nullify acts far more 
inconsistent with an intention to retain American national¬ 
ity than a mere five year residence abroad. For example, 
appellant's plight in 1941 when, unable to raise the neces¬ 
sary funds for passage to the United States by himself, and 
faced with the refusal of the State Department to advance 
him the funds even though the Department was authorized 

12 In this respect the facts of the case at bar are in sharp contrast to 
those in Lapidrs v. Clark, supra. Lnpides made no claim that his stay was 
involuntary. He gave no explanation for his delay in returning to the 
United States. On the contrary he merely attacked the constitutionality 
of the statute on its face. 
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by Congress to do so, 13 lie remained against his will in 
Palestine, is strikingly parallel to the situations which the 
courts in Podea v. Arhcson , 179 F. 2d 306 (2d Cir. 1930), 
and Dos Reis ex rel. Camara v. XI colls, 161 F. 2d 860 (1st 
Cir. 1947), found sufficiently involuntary as to nullify the 
expatriatorv effects of so serious an act as service in a 
foreign army. 

In the Podea case, a minor residing in Roumania and 
possessing dual nationality was faced with the possibility 
of conscription into the Roumanian Army. Tie sought a 
United States passport to establish his American national- 

itv and was orroneouslv informed bv the United States 

» • * 

Consul that he had lost his American citizenship. There¬ 
after he was inducted into the Roumanian Army and took 
an oath of allegiance to the King of Roumania. After his 
Roumanian military service he came to the United States on 
a Roumanian passport for a temporary period, but having 
again been advised that he was not an American citizen he 
returned to Roumania and was again inducted into the Rou¬ 
manian Army. In response to the government’s claim that 
Podea had served in the Roumanian Armv voluntarilv, the 
Court, held that his acts were prompted by tho situation in 
which be found himself; it emphasized that they were “pri¬ 
marily caused by the erroneous advice of the State Depart- 
merit and were farthest from bis real purpose" (179 F. 2d, 
at p. 309). 

In the case at bar appellant's continued residence in 
Palestine was no less prompted by the situation in which he 
found himself. This situation was also primarily caused 
by the action of the State Department, here its refusal to 

13 Dept, of State Appropriations 1941, for fiscal year ending June 30, 
1941, U.S. Statutes At Large. 76th Cong. Vol. 54. Part I, p. 181: 

“Whenever the President shall find that a state of emergency exists 
endangering the lives of American citizens in any foreign country, he 
may make available for expenditure for protection of such citizens 
. . . not to exceed $500,000. from various appropriations contained 

herein. . . .” 
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advance him funds for his passage home, and was also 
“farthest from his real purpose.” 

Just as Podea could not effectively resist his conscrip¬ 
tion in the Roumanian Army without the proof of American 
citizenship which was erroneously denied him by the State 
Department, so it was physically impossible for Mendelsohn 
to leave Palestine without the funds to secure passage, 
funds which were denied him by the very government that 
now claims he “voluntarily” remained in Palestine. 

Similarly in the Dos Reis case Camara, a dual national, 
was faced with the choice of being conscripted into the 
Portuguese Army or returning to America and joining the 
American Army. As the Court points out, in finding that 
Camara’s entrance into the Portuguese Army was not “vol¬ 
untary'”, the fact that he could avoid conscription by re¬ 
turning to the United States was of little practical signifi¬ 
cance under the circumstances. It was, in the language of 
the court, “cold comfort for Camara who was without funds 
to pay the cost of his passage.” (161 F. 2d, at p. 861.) 
Camara’s dilemma was precisely that faced by appellant 
herein. 

The Court in the Dos Reis case recognized, as this Court 
must, that economic needs and limitations can be as effective 
as physical bonds in destroying the free choice requisite for 
expatriation under the statute. See Meiji Fujizmro v. 
Ache son, 85 F. Supp. 674 (S.D. Cal. 1949). 

That appellant’s stay in Palestine during the war period 
when, shipping was scarce and transportation perilous did 
not result from his free choice is beyond dispute. Repetto 
v. Ache son, 94 F. Supp. 62.1 (N.D. Cal. 1950). It is common 
knowledge that during the war there was no transportation 
available for civilians between the United States and Pal¬ 
estine. This Court may and should take judicial notice of 
that fact. Ohio Telephone Co. v. Commission. 301 IT. S. 292, 
301 (1937). The legislative history of the Nationality Act 
of 1940 reveals that Congress intended and contemplated 
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that the rights of citizens abroad who could not return be¬ 
cause of war conditions would be protected. See SS Cong. 
Rec. 300, 77th Cong., 2d Sess. (1042). In addition, the 
Attorney General and the courts have heretofore granted 
wide latitude to American nationals whose return to the 
United States was delayed by war conditions, holding that 
naturalized citizens who attempted in good faith to return 
to the United States within the stipulated period did not 
lose their American citizenship. Repotfo v. Aclie non. 04 F. 
Supp. 623 (X.D. Cal. 1950). In re V —, A-6501663, BIA 
February 28. 1947 approved by Attorney General, May 14, 
1947, 2 I & X, Dec. 816; In re C— , C-192976 (A-6576113), 
Comm., June 6,1947. 2 1 & X. Dec. 889. Thus, Congressional 
intent, administrative policy and judicial decisions under 
the Xationalitv Act of 1940 all dictate that this Court disre¬ 
gard the war years during which appellant could not ob¬ 
tain passage home in determining whether he has volun¬ 
tarily remained abroad for the years required by the Act. 

Appellant's failure to return to the United States after 
the termination of World War II was due to his inability to 
leave both his wife, who was confined to her bed under the 
constant supervision of a physician, and his infant child 
who required the parental supervision and attention his 
wife was unable to give. 

American law has long recognized that fear and concern 
for the safety of loved ones may result in sufficient mental 
and emotional pressure as to destroy intent and render the 
doing of an act involuntary. Cf. People v. Caruso . 246 
X. Y. 437, 446. 139 X. E. 390 (1927): Price v. Rank of Poyn- 
rtte. 144 Wise. 190, 128 X. W. 895 (1910). 

In Schioler v. Secretary of State, 75 F. Supp. 353 (X. D. 
Ill. 194S) apl. 175 F. 2d 402 (7th Cir. 1949) the Court, in 
interpreting the Nationality Act of 1940, stated, at p. 355: 

“The Court believes that American citizenship is a 
priceless heritage involving not only privileges but 
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duties and responsibilities, and that among those duties 
and responsibilities are primarily loyalty and allegi¬ 
ance to the United States. However, in considering this 
case, the Court also recognized that self preservation 
is nature's first Law, and that it is quite natural for 
mothers and fathers to seek in everyway to preserve 
the lives of their children when their safety is threat¬ 
ened. * * * Where an American citizen . . . makes 
application for foreign citizenship in an effort to pre¬ 
serve the lives and safety of his family, his wife joining 
in the application, 1 am of the opinion that under such 
circumstances the joinder of the wife is not such a 
voluntary renunciation or abandonment of her nation¬ 
ality as to forfeit her American born citizenship.” 

Failure to recognize the complete lack of free choice in¬ 
volved in a situation where, as here, the citizen, in order to 
insure retention of his citizenship, is required to sacrifice 
the health, the welfare, and perhaps the lives of his wife 
and child would be to adopt the totalitarian philosophy 
which venerates the state above the individual. This phi¬ 
losophy is in direct conflict with the American tradition 
expressed in the concept of voluntary expatriation, that men 
are not made for governments, but governments for men. 

Even if it be conceded for the purpose of argument that 
Section 404(c) did apply to appellant during the period of 
his involuntary stay in Palestine, we submit that the statute 
was tolled during that period. His time to return was 
therefore extended beyond 1946. 

In 1946, appellee cancelled appellant's passport and since 
that time has refused to accord him a passport or even a 
certificate of identity to return to the United States. We 
submit that 8 U. S. C. 804-c was tolled during the period 
1941-1945 when appellant was unable to return to the United 
States because of war conditions. Of. Solvoni v. Pilson , 
1S1 F. 2d 615; Marcos v. United States , 102 F. Supp. 547. 
His time to return was therefore extended beyond 1946. 
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During the period after 194G he was unable to return be¬ 
cause of appellee's actions in denying documentation to him. 

In a similar situation it has been held that expatriation 
does not occur. In Ugeno v. Acheson, 96 F. Supp. 510, 
(W. D. Wash. 1951) District Judge Yankwich said: 


“The Government contends that the two year period 
(in 8 V. S. C. 801-a) lias expired. This may be true. 
But within the two year period, the plaintiff did assert 
his American nationality by claiming the right to a 
passport, which would entitle him to return to the 
United States. The Government rejected this plea. 
It is continuing to block it bv resisting this suit. . . . 
And the Government cannot in justice be allowed to 
claim that, because it has, successfully thus far, 
thwarted his efforts to gain recognition of his citizen¬ 
ship, the statute of limitations has run. Even if it be 
assumed that there were other means than the one 
chosen by the plaintiff—demand for a passport—to 
secure recognition of his citizenship, it may be assumed 
that the Government would have resisted those efforts 
ns it is resisting the present one. . . . 

“It is therefore not in a position to urge any delay 
which its own restraining action has induced as a bar 
to the relief here sought.” 


See also: T)i Girolamo v. Achcson . 101 F. Supp. 380 at 382. 


In Stockstrom v. Commissioner, (0. A. D. C. Xo. 10,744 
March 29,1951) the Court of Appeals ruled: 

“It has been well said that the government should 
always be a gentleman. Taxpayers expect, and are 
entitled to ordinary fair play from tax officials. We 
regard as unconscionable the Commissioner’s claim of 
authority to assess a tax in 1948 because of Stock- 
strom’s failure to file a return for 1938, when the Com¬ 
missioner himself was responsible for that failure.” 


Equitable relief was likewise granted a taxpayer in 
Staten Island Ihjgenia Ice and Cold Storage Co. v. U. S., 
85 F. 2d 68 where a taxpayer was misled by the government 
In Moser v. United States, 341 U. S. 41, the court held that 
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an alien was not barred from citizenship where he was mis¬ 
led bv the government. The court said: 

“In fact, because of the misleading circumstances of 
this case, he never had an opportunity to make an in¬ 
telligent election between the diametrically opposed 
courses required as a matter of strict law. Consider¬ 
ing all the circumstances of the case, we think that to 
bar petitioner, nothing less than an intelligent waiver 
is required by elementary fairness. Johnson v. United 
States. 318 f. S. 189, 197, 87 L. Ed. 704, 711, 63 S. Ct. 
549. To bold otherwise would be to entrap petitioner.” 

The denial by appellee of passport facilities to appellant 
prevented bis return to the United States. Appellee is not 
in a position to urge that because it prevented appellant’s 
timely return, he became expatriated. As a matter of ele¬ 
mentary fairness, appellant cannot be held expatriated by 
failure to return when it was the appellee who successfully 
prevented his return. 

If we assume arguendo that Section 404(c) is intended to 
cause forfeiture of citizenship even though a citizen’s stay 
abroad was involuntarily imposed, and further that the 
statute is not tolled during the period of such involuntary 
stay, then that section of the statute is unconstitutional as 
applied to such a citizen, since it deprives him of his citizen¬ 
ship without his concurrence. 

We have shown in the preceding section that under set¬ 
tled rules of law expatriation can be accomplished only 
through a voluntary act on the part of the individual him¬ 
self. We firmlv believe, as is stated in Point IV below, that 
there must also be evidence of an actual intent to expatriate. 
"But whether or not the Court agrees with us in this con¬ 
tention, certain it is that the act of the citizen which is pre¬ 
scribed by Congress as sufficient to cause loss of nation¬ 
ality must be done voluntarily. This is made amply clear by 
the case of Mackenzie v. Tfare , 239 V. S. 299 (1915) where 
the Supreme Court upheld a statute providing that marriage 


of an American female citizen to a foreigner would result 
in loss of her American citizenship. The Court there took 
great care to emphasize that the act of marrying a foreigner 
was voluntary and left little doubt that loss of citizenship 
could not he predicated on any involuntary act. 

Similarly in Moser v. I uited States . .141 l . S. 41 (1951), 
the Court held that petitioner was not barred from Ameri¬ 
can citizenship although lie had done acts clearly incon¬ 
sistent with such citizenship, because that act was not the 
result of “an intelligent election" which petitioner had the 
opportunity to make (p. 47). 

We have found no case sustaining the forfeiture of citi¬ 


zenship where there was neither an intent to expatriate nor 
an act voluntarily performed which Congress had spe- 
citicallv made the basis for loss of citizenship. If the statute 
involved herein were permitted to deprive petitioner of 
his citizenship on the basis of his involuntary and unde¬ 
sired stay abroad, it would have precisely the result uni¬ 
formly condemned by the courts. As so construed, it is 
clearly invalid. 14 

Point TV 


Section 404(c) Is Unconstitutional in that It Deprives a 
Citizen of His Citizenship Although He has no Intent to 
Renounce Such Citizenship on the Basis of Acts Which 
Are in no Way Inconsistent with the Desire to Retain 
American Citizenship and in the Face of a Course of 
Conduct Indicating an Intent to Retain Such Citizenship. 

The requirement that the citizen have an intent to re¬ 
nounce his nationality before he may be expatriated is an 


14 £ ee t he emphasis placed on the voluntary nature of the acts performed 
in the cases supra: Savorgnan v. United States, 338 l .S. 401 (1950); Dos 
Reis ex rel. Camara v. Nivalis, 161 Fed. S60, S62, 1st Cir. (1947); Podea 
v. Aeheson, 179 F. 2d 306, 2d Cir. (1950); Aclieson v. Murakami, 176 F. 
2d 953, 9th Cir. (1949). 
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inextricable part of the concept of expatriation as it was 
first recognized by Congress in 1S68. The right to expatriate 
was enunciated at that time to protect naturalized American 
citizens who returned to their native lands and were met by 
claims that their allegiance to their former sovereigns was 
immutable regardless of their intent to assume American 
nationality. 1 -'' By declaring, in the Act of 1868, that ex¬ 
patriation was a natural and inherent right. Congress as¬ 
serted that the intent of naturalized American citizens to 
assume American nationality must prevail over the at¬ 
tempts of other governments to thrust nationality upon 
them. 

In so recognizing that the power to expatriate was neces¬ 
sarily dependent upon the intent of the citizen to renounce 
allegiance, Congress was acting in harmony with the his¬ 
toric line of decisions which held that,” . . . while a 
citizen may with consent of his state . . . expatriate him¬ 
self, no mere act of the legislature can per sc denaturalize 
him against his will or without his concurrence.” Burkett 
v. McCarty , 73 Kv. (10 Bush), 758, 759 (1866). See also 
Ludlam v. Ludlam , 31 Barb. 486, 489 (1S60). 

Until the perversion of the concept of expatriation by 
omission of the requirement of intent, it was generally 
agreed that “a change of the allegiance due to the United 
States . . . involves ... on the part of the citizen, 
the manifestation of the purpose to expatriate himself by 
some unequivocal act, which act must also be recognized by 
the government to be adequate for that purpose.” Count is 
v. Parkcrsou , 56 Fed. 556 (C. C. E. D. La. 1S93). As one 
text writer put it, “The very foundation of the whole 


v* Borchard, The Diplomatic Protection op Citizens Aboard 675-6 
(1915) ; Moore. The Principles op American Diplomacy 274-S5 (191S); 
2 Hyde. International Law 1147(1945); Fenwick, International Law 
25S (194S) ; Flournoy, “Naturalization and Expatriation,” 31 Yale Law 
Journal 702, S48 (1922). 
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doctrine of expatriation ... is that there shall be an 
intent on the part of the person to renounce citizenship, 
or the performance of some act which shows presumptive 
intent." Van Dyne, Citizenship 27;") (1904). See also 30 
Ops. Atty. Gen. 412, 421 (1915). 

The Act of March 2, 1907 (34 Stat. 122S (1907)) was 
indicative of and wholly consistent with the principle that 
intent to renounce allegiance was requisite to expatria¬ 
tion. It provided that “Any American citizen shall be 
deemed to have expatriated himself when he has been 
naturalized in any foreign state in conformity with its 
laws, or when he has taken an oath of allegiance to any 
foreign state," and, further, that a naturalized citizen who 
resided for two years in a foreign state from which he came 
or five years in any other foreign state was presumed to 
have renounced his American citizenship. Thus, it recog¬ 
nized that certain acts, such as becoming naturalized in a 
foreign state or taking an oath of allegiance to a foreign sov¬ 
ereign, when voluntarily performed, were so inconsistent 
with the obligations of an American citizen as to constitute 
in themselves an expression of an intent to renounce Ameri¬ 
can citizenship. However, with respect to acts such as resi¬ 
dence in a foreign country which were in no wise incon¬ 
sistent with an intent to remain an American citizen, the 
individual was permitted to show that in fact he had no 
intention to relinquish his nationality and upon such show¬ 
ing he succeeded in retaining his prized citizenship. 10 

In every case where a citizen was held to have lost his 

American nationality by the operation of the 1907 statute, 

the intent to renounce such nationalitv was shown bv a 

• * 

course of conduct in addition to or other than mere resi- 


16 Some courts held that even failure to rebut the presumption would at 
most result in loss of diplomatic protection. Camnrdo v. Tilinghast, 29 
F.2d 527 (1st Cir. 192S); 2S Ops. Atty. Gen. 504 (1912). 
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dence. See, for example, Bauer v. Clark, 161 F. 2d 397 
(7th Cir. 1947); (oath of allegiance to Germany, service 
in German army, allowing American passport to expire); 

U. S. ex rel DeCicco v. Longo, 46 F. Supp. 170 (D. Conn. 
1942) (voluntarily reentering Italian armv, using Italian 
diplomatic passport); U. S. ex rel. Rojak v. Marshall, 34 F. 
2d 219 (W.D. Pa. 1929) (serving in Czech army, swearing 
allegiance to Czech government); Reynolds v. Haskins, 8 
F. 2d 473 (8th Cir. 1925) (naturalization in Canada); U. S. 
ex rel. Scimeca v. Husband, 6 F. 2d 957, (2d Cir. (1925)) 
(service in Italian Army, securing Italian passport); Ex 
parte Griffin, 237 F. 224 (X.D. X.Y. 1916) (oath of alle¬ 
giance to foreign government, service in Canadian Army); 

V. S. ex rel. Anderson v. Howe, 231 U. S. 546 (S.D. X.Y. 
1916) (return to country of origin one year after naturali¬ 
zation in U. S.; ten years residence in country of origin 
during which time no attempt made to register with Amer¬ 
ican Consul as citizen or to in any way express intent to 
remain American citizen; return to United States without 
family). But see United States v. Reid, 73 F. 2d 153 (8th 
Cir. 1934) (criticized in Perkins v. Ely, 307 l\ S. 349, 
(1939)) (Reid held to have lost her citizenship as result 
of operation of treaty). 

Of course it has always been the law that the undisclosed 
intent of a citizen not to renounce his American citizenship 
could not be relied on later to vitiate the effects of a volun¬ 
tary course of conduct, which was itself equivalent to such 
renunciation and reasonably susceptible of no other inter¬ 
pretation. Thus, the Supreme Court, interpreting Section 
401 of the Xationalitv Act of 1940 in the recent case of 
Savorgnan v. United States, 338 U. S. 491, (1950) found 
that an American citizen who applied for and obtained 
Italian citizenship, married an Italian citizen and went 
to Italy and resided there for a number of vears, had lost 
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her American nationality despite the fact that she later 
claimed a lack of intent to renounce such nationality. 17 

As the Court pointed out, the problem of dual citizenship 
is one within the power of Congress to remedy, and when 
by objective acts an American citizen expresses an un¬ 
equivocal intent to renounce that citizenship and assume 
another nationality, both sovereigns have the right to rely 
on the intent expressed in that act. The situation is ana¬ 
logous to that in which a party to a contract with full 
opportunity to read its terms agrees to be bound thereby. 
In such a case he may not later rely on his unexpressed 
intent to escape the binding effect of that contract. See, 
e.gi, Pimpanello v. Swift & Co., 253 X.Y. 159 (1930). 

However, where, as here, the actions of the citizen in 

no wav indicate anv desire to renounce American citizen- 
•> • 

ship, but rather express a conscious and positive intent 
and desire to retain American nationality, Congress has 
no power to denationalize him merely on the basis of his 
residence abroad. ls 

The case of Mackenzie v. Hare, supra, is not inconsistent 
with the well established constitutional doctrine that intent 
to renounce citizenship is requisite to expatriation. In 
that case, decided 42 vears ago, the Court relied heavilv 
upon the ancient common law unity of husband and wife, 
holding that Congress could validly enact legislation on 
the basis of that traditional rule of law. 


17 As the Supreme Court in a later ease explained, the Savorgnan case 
holds that a citizen cannot “sign one thing and claim another.” Moser v. 
U.S., 341 U.S. 41, 47 (1951). 

1S Lapides v. Clark. 171 F.2d 619 (D.C. Cir. 1949) is not to the con¬ 
trary. In that case Lapides made no showing of a course of conduct 
expressive of a desire to retain American nationality such as the registra¬ 
tion under the United States draft and the repeated unsuccessful attempts 
to return to the United States shown by appellant in the instant case. The 
allegations in his complaint contained no reference to his individual intent 
to retain American nationality as expressed by his actions. 


In other words, the Court found that under the common 
law, a woman bv marrving in effect lost her identity as 
an individual and, juridically speaking, merged into the 
person of her husband. Congress was therefore within its 
power in recognizing and effectuating this loss of individual 
identity by providing that during the period of the “mer¬ 
ger” the woman should no longer be considered an Amer- 

o c? 

ican citizen but would, instead, take on the citizenship of 
her alien husband. 

Of vital importance in the validation of the statute in¬ 
volved in Mackenzie v. Hare was a provision wholly lack¬ 
ing in Section 404(c) that upon the termination of her 
marriage, the woman could go to any U. S. Consul and 
upon request immediately regain her American citizenship. 
Thus, upon reassumption of her individuality she was, if 
she wished, once again possessed of all the rights of an 
American citizen. 

The statute here involved contains no mere suspension 
of nationality during the period that a citizen resides abroad. 
Xor does residence abroad for the specified period create 
a presumption of intent to expatriate which the petitioner 
may rebut. Rather, it works a flat deprivation of citizenship 
because of an act or, more accurately, a failure to act, 
wholly unrelated to the intent to renounce American citizen¬ 
ship. There is not even an attempt made to relate the 
expatriating act to intent and no such intent is required. 
For these reasons Section 404(c) would be unconstitutional 
even if it applied to all citizens irrespective of birth or 
origin. Its discriminatory nature, as shown in Point I above, 
makes it doubly vicious and makes its invalidation even 
more imperative. 
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Point V 


Section 404-c Is Unconstitutional Insofar As It Authorizes 
Expatriation Without a Hearing 


It is submitted that insofar as Section 404-c of the Nation¬ 
ality Act of 1940 authorizes expatriation without a hearing, 
it is a denial of due process and contrary to the Fifth Amend¬ 
ment. 

Aliens are permitted to enter the United States in the 
discretion of Congress and have no vested right to remain. 
Knauff v. Shaughncssg, 338 U. S. 521. Nevertheless, they 
may not he deported without a hearing because of the due 
process clause of the Constitution. The Japanese Immi¬ 
grant Case. 189 U. S. 86: Sung v. McGrath. 339 U. S. 33. 
Seamen may not be deprived of their licenses without a 
hearing. In re Merchant Mariners Documents, 91 F. Supp. 
426. A convict may not have his parole revoked without 
notice and substantial evidence justifying such action. He 
is “entitled to fair treatment and is not to be made the vic¬ 
tim of whim or caprice.” Burns v. United States, 287 U. S. 
216. 223; Compagna v. Hiatt, 100 F. Supp. 74, SO. A deport¬ 
able alien may not have his parole revoked upon “security 
grounds” without detailing the facts upon which such con¬ 
clusion is based. U. S. cjr ret Klig v. Shaughnessg, 94 F. 
Supp. 157. 


And finally, it should be observed that a bondsman may 
not be denied the continued privilege of practicing his pro¬ 
fession without a hearing. In re Carter, D.C.C.A. No. 
10504, January IS, 1951, 192 F. 2d 15. 


See also: Goldsmith v. Board of Tax Appeals . 270 U. S. 
117, 123; 

Bratton v. Chandler, 260 U. S. 110; 

Smith v. Foster, 15 F. 2d 115. 


In the instant case the appellant is being deprived of his 
vested right to citizenship. It is submitted that this is an 
a fortiori case where he may not be deprived of the priceless 
right of citizenship without a hearing. Accordingly it is 
submitted that insofar as the Nationality Act authorizes a 
deprivation of citizenship without a hearing, it is unconsti¬ 
tutional. 

Point VI 

The Appellant Is Entitled to a Certificate of Identity 

The court below denied appellant's motion to direct de¬ 
fendant to issue a certificate of identity apparently in view 
of the fact that it felt Ins complaint did not state a cause of 
action. It is submitted tlmt the complaint did state a cause 
of action and accordingly this motion should have been 
granted. 8 U.S.C. 903 makes specific provision for the 
grant of a certificate of identity to permit a person outside 
the United States to enter on a certificate of identity and 
have his day in court. It further provides that a certificate 
shall not be denied “solely on the ground that such person 
has lost a status previously had or acquired as a national 
of the United States.” 

In Achcson v. Isliimaru, 185 F. 2d 547, the District Court 
directed the issuance of a certificate of identity and upon 
appeal by the Government, it was held that the order was 
non-appealable. 

Similar action was taken in the case of Linn Man Sing v. 
Acheson, Civil Action No. 939, Hawaii D. C. 1950, on the 
ground that the Secretary of State had abused his discretion 
in denying a certificate. In that case a prior habeas corpus 
writ had been denied and hence there was some basis for 
contending that a judicial determination had been made of 
alienage. On the merits the court later ruled that the plain¬ 
tiff was a citizen. 98 F. Supp. 777. The instant case is 
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stronger because there lias not been any prior litigation. It 

is submitted that in conformity with the Ishimaru and hum 

Man Sing cases the District Court should have granted the 

plaintiff’s motion to direct the Secretary of State to issue a 

certificate of identity. 

» 

Conclusion 

The complaint states a cause of action and was improperly 
dismissed by the District Court. If appellant resided abroad 
bv reason of factors bevond his control as alleged, then he 
did not lose his American citizenship. Insofar as the stat¬ 
ute discriminates between native-born and naturalized citi¬ 
zens and authorizes revocation of American citizenship 
without a hearing, it is unconstitutional. Appellant is en¬ 
titled to the issuance of a certificate of identity so that lie 
may come to the United States to have his day in court in 
conformity with 8 U.S.C. 903. The District Court’s denial 
of appellant's motion to direct the Secretary of State to 
issue a certificate of identity should be reversed. 

Respectfully submitted. 

Jack "Wasserman, 

Warner Bldg., 
Washington, D. C.; 

Will Maslow, 

( Z American Jewish Congress, 

15 East 84th St., 

New York City, 
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Lois Waldman, 

Of Counsel. 
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Amended Complaint 
Filed August 11,1949 

The plaintiff, Morris Mendelsohn, by his attorneys re¬ 
spectfully alleges that: 

1. This is an action for a declaratory judgment of United 
States Nationality under Section 503 of the Nationality 
Act of 1940, as amended. (54 Stat. 1171, 8 U. S. 0. A. 903). 

2. The plaintiff was born in Poland in 1914; he entered 
the United States on June 14, 1920 as a minor under the 
care and tutelage of his father Philip Mendelsohn; and, 
while still a minor, lie acquired United States citizenship 
through his residence in this country at the time of his 
father’s naturalization as a United States citizen on June 
22, 1923. 

3. The defendant Dean Acheson is the Secretary of State 
of the United States and as such the head of the United 
States Department of State. 

4. The plaintiff remained in the United States continu¬ 
ously from the time of his entry in 1920 until 1936. 

5. On or about June 25, 1936, the plaintiff left the United 
States for Palestine where he resided and continues to re¬ 
side to this day. 

6. By the terms of Section 404(c) and Section 406(b) of 
the Nationality Act of 1940, as amended (8 U. S. C. A. 
804(c), 809(b); 54 Stat. 1170, 1171) naturalized citizens are 
denied the right to reside continually in anv foreign coun- 
try for more than five years, except for those naturalized 
citizens residing or hereafter residing abroad temporarily, 
solely or principally to represent a bona fide American 
educational, scientific, philanthropic, religious, commercial, 
financial or business organization having its principal office 
or place of business in the United States. 

7. The plaintiff resided temporarily in Palestine from 
1936 to date as representative and manager of certain or¬ 
ange groves owned by his father Philip Mendelsohn, a 
naturalized citizen of the United States whose principal 
place of business was and is in the City and State of New 
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York in the United States. In or about the early part of 
1941 the said orange groves became unproductive and vir¬ 
tually valueless, thus requiring little of plaintiff's time or 


services. 


S. On or after September. 1941, the plaintiff was ap¬ 
pointed as, and thereafter continued to act, for a substantial 
compensation, as commercial representative in Palestine for 
Xew York Achooza Aleph, Inc., also known as Bnei Haa- 
nana, Inc., stock corporations organized and existing under 
the laws of the State of Xew York and each having its 
principal place of business in that state. That on and 
after September, 1941 and until the present time the plain¬ 
tiff has been residing abroad temporarily, solely or princi¬ 
pally to represent the aforesaid corporations which are 
bona fide American commercial, financial and business or¬ 
ganizations having their principal office and place of busi¬ 
ness in the United States. 

9. On or about June 10,1940, on the entrance of Italy into 
the Second World War, the United States Consul General 
in Jerusalem requested all American citizens to leave 
Palestine on or before October 1, 1941. 


10. On being apprised of the request by the United States 
Consul General in Jerusalem, the plaintiff made every 
endeavor to wind up his affairs and prepared to depart for 
the United States. 

11. Prior to October, 1941. because of certain business 
reverses, plaintiff did not have the requisite money avail¬ 
able to purchase passage to the United States for himself, 
his alien wife and his daughter, a United States citizen by 
birth. 

12. In an endeavor to return to the United States, on or 
about June, 1941 and thereafter, plaintiff and his father 
both requested the State Department to arrange transpor¬ 
tation for the plaintiff and his wife and citizen-child to the 
United States or, failing that, that the Department lend the 
plaintiff sufficient funds for this purpose. 

13. Despite these repeated requests, the Department of 
State, in July, 1941 and thereafter, refused to arrange such 
transportation for the plaintiff or for the plaintiff and his 
wife and citizen child, and also refused to advance funds 
at its disposal to the plaintiff, although it stated that such 
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funds wore available for that purpose and such advances 
wore being made to other United States citizens in places 
other than Palestine. 

14. Failing to obtain such assistance from the Department 
of State, the plaintiff was compelled by his lack of funds 
and because of transportation difficulties, to remain in 
Palestine from 1941 to 194(5 despite his desire to return to 
the United States, and despite his intention to retain United 
States citizenship as evidence by bis registration and 
classification, during that period, under tbe Selective Serv¬ 
ice Act of 1940 as amended (50 U. S. 0. A. 301, 34 Stat. 


15. By virtue of the terms of Section 409 of the Nation¬ 
ality Act as amended (8 U. S. C. A. 809; 59 Stat. 544) the 
time after which nationality might be lost under the pro¬ 
visions of Section 404(c) of that Act was postponed to 
October 14. 194(5. 

16. The plaintiff was willing and intended to leave 
Palestine before October 14, 194(5, in the meantime having 
acquired sufficient funds to transport himself and his family 
to the United States PyJLwiUi.prevented from doing so by the 
severe illness of his wife which confiilbiDTibr to junati 
ulldi'i llie um.dallt '.aTncrvision of her ph ysician d urin g t he 
year lJ46 and. in or about September. ff4G, the plaintiff so 
informed the United States Uonsul General at Jerusalem. 

17. Despite the receipt of this information, the Consul 
General at Jerusalem, purporting to act under the pro¬ 
visions of the above cited Nationality Act, in or about Octo¬ 
ber, 194(5. cancelled plaintiff’s passport and plaintiff was 
later advised by the Department of State in or about De¬ 
cember, 1946 that he had suffered a loss of nationality under 
the terms of the said Act. 

18. Both plaintiff and bis father have appealed to the 
Department of State at Washington, D. C. from this ruling 
of the Consul General at Jerusalem and have exhausted all 
possible administrative remedies in an attempt to reacquire 
plaintiff’s passport and to obtain a determination that plain¬ 
tiff was and still is a national of the United States. 

19. In or about October, 1947, and thereafter, the De¬ 
partment of State denied and continues to deny plaintiff’s 
request. 
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20. By virtue of the action of the Department of State, 
plaintiff has been, and now is, wrongfully deprived of his 
rights as a national of the United States and was and is 
denied entrance to the United States, save as an alien immi¬ 
grant under the immigration laws of this country. That 
the action of the defendant as aforesaid has resulted in ir¬ 
reparable damage to the plaintiff. 

21. Plaintiff has not committed a voluntary act of expa¬ 
triation but has been prevented from returning to the United 
States by events beyond his control, despite his continuous 
intention to return to this country. 

As (Did for a second cause of action, plai)itiff repeats all 
the allegations contained in paragraphs 1 to 20 of this com¬ 
plaint and farther alleges that: 

22. Section 404(c) of the Nationality Act of 1940 has no 
application to the plaintiff by reason of the fact that he was 
unable to return to the United States because of factors be¬ 
yond his control and further by reason of the fact that he 
made diligent e(Torts to return and was unable to do so. 

22. Section 404(c) of the Nationality Act of 1940 as con¬ 
strued and applied by the defendant to apply to the facts 
of plaintiff's case, is unconstitutional on the ground that it 
violates the Fifth Amendment of the Constitution. 

As and for a third cause of action , plaintiff repeats all 
the allegations contained in paragraphs 1 to 20 of this com¬ 
plaint and further alleges that: 

24. Section 404(c) of the Nationality Act has been con¬ 
strued by the defendant and the Department of State to 
apply to plaintiff and to other citizens naturalized prior to 
January 13, 1941 the effective date of the Nationality Act 
of 1940 as amended. 

25. Native-born citizens of the United States are not 
subject to the terms and restrictions of Section 404(c) of 
the Nationality Act. 

20. The defendant has ruled that the plaintiff has ex¬ 
patriated himself by reason of continuous residence abroad 
in Palestine between the effective date of the Nationality 
Act, January 13, 1941, and subsequent to October 14, 1946. 

27. Under the Constitution of the United States, Con- 
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gress lias no power to distinguish between naturalized and 
native-born citizens with regard to expatriation. 

28. Since no such distinction may be recognized under 
the Constitution and, inasmuch as the expatriation provi¬ 
sions of the Nationality Act of 1940, as amended, distin¬ 
guishes between native-born and naturalized citizens, the 
said provisions and, in particular Section 404(c), are un¬ 
constitutional. 

29. In 193G, prior to his departure from the United 
States, the plaintiff had a constitutional right equal to that 
of native-born citizens to go abroad without limitation as to 
duration of stav. 

30. Defendant unconstitutionally construed the Nation¬ 
ality Act of 1940 so as to impose a retroactive condition on 
the plaintiff’s naturalization by requiring him to abstain 
from residence abroad for the periods set forth in Section 
404(c) of the Nationality Act. 

As and for a fourth cause of action plaintiff repeats the 
allegation contained in paragraphs 1 to 20 and paragraphs 
24, 26 to 28 of this complaint and further alleges that: 

31. Section 404(c) of the Nationality Act, as construed by 
the defendant deprives the plaintiff of liberty and property 
without due process of law in that it impairs the privileges 
and immunities of citizens of the United States insofar as 
it imposes conditions on a citizen’s right to reside abroad 
and to return to the United States. 

32. As construed by the defendant, the commission of the 
act prohibited by Section 404(c) of the above cited statute 
operates as a rule of law which deprives a citizen of his na¬ 
tionality whereas the construction of previous statutes has 
been to the effect that the commission of the prohibited act 
merely creates a rebuttable presumption of expatriation. 

33. The statute as so construed denies the plaintiff an 
opportunity to rebut the presumption of an intention to ex¬ 
patriate himself, and the plaintiff is thereby deprived of his 
liberty and property without due process of law. 

34. By virtue of all the foregoing the plaintiff was not 
required to return to the United States on or before October 
14, 1946 in order to retain his nationality and citizenship. 
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As and for a fifth cause of action, plaintiff repeats all the 
allegations contained in paragraphs 1 to 20 of this complaint 
and further alleges that: 

35. Section 404(c) of the Nationality Act has no appli¬ 
cation to the plaintiff by virtue of Section 406(b) of the said 
Nat ionality Act of 1940 and the facts recited in paragraphs 
6, 7 and 8 of this complaint. 

Whekefoke, plaintiff respectfully asks for a judgment: 

(a) Declaring that he is a national and citizen of 
the United States. 

(b) Declaring that Section 404(c) of the Nationality 
Act does not apply to him. 

(c) Declaring that 406(b) of the Nationality Act of 
1940 applies to the facts of his case and that plaintiff 
is exempt from Section 404(c) of the Nationality Act 
of 1940. 

(d) Declaring that Section 404(c) of the Nationality 
Act of 1940 is unconstitutional. 

(e) Declaring that Section 404(c) of the Nationality 
Act of 1940 as construed and applied by the defendant 
is unconstitutional and contrary to the Fifth Amend¬ 
ment. 

(f) Directing the defendant to issue to the plaintiff 
a valid American passport to permit him to enter the 
United States as a national and citizen thereof. 

(g) Enjoining and restraining the defendant from 
depriving the plaintiff of his American nationality and 
of the rights and privileges of a citizen of the United 
States. 

(h) Restraining the defendant from enforcing or 
applying Section 404(c) of the Nationality Act of 1940 
on the ground that the same is unconstitutional and 
violative of the Fifth Amendment. 

(i) Restraining the defendant from enforcing Sec¬ 
tion 404(c) of the Nationality Act of 1940 insofar as the 
same is construed to apply to the plaintiff. 

TTassehman and Jafff.. 
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Answer 

Filed September 15, 1949 
First Defense 

The complaint fails to state a cause of action upon which 
relief may be granted. 

Second Defense 

Answering the specific numbered paragraphs of the com¬ 
plaint defendant avers as follows: 

1. He is not required to answer the allegations of para¬ 
graph 1 of the complaint. 

2. Admitted. 

3. Admitted. 

4. Admitted. 

5. Admitted. 

6. Denied. 

7. The defendant has no knowledge or information suffi¬ 
cient to enable him to form a belief as to the truth of the 
allegations in paragraph 7 of the complaint. 

8. Denied. 

9. Admitted. 

10. Defendant is without knowledge or information suffi¬ 
cient to enable him to form a belief as to the truth of the 
allegations contained in paragraph 10 of the complaint. 

11. Defendant is without knowledge or information 
sufficient to enable him to form a belief as to the truth of 
the allegations contained in paragraph 11 of the complaint. 

12. Denied. 

13. Denied. 

14. Denied. 

15. Admitted. 

16. Defendant is without knowledge or information 
sufficient to enable him to form a belief as to the truth of 
the allegations contained in paragraph 16 of the complaint. 

17. Admitted, except that it is denied that any informa¬ 
tion was given to the American Consul General of Jeru¬ 
salem. 
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18. It is admitted that various attempts have been made 
to obtain an American passport for the plaintiff which have 
been refused, and it is admitted that a determination has 
been made that he is not a national of the United States. 
All other allegations of paragraph IS are denied. 

19. Admitted. 

20. Admitted, except that it is denied that deprivation 
of his rights as a national of the United States is wrongful, 
or that the plaintiff has been irreparably damaged. 

21. Denied. 

22. Denied. 

23. Denied. 

24. Admitted. 

25. Admitted. 

20. Admitted. 

27. Denied. 

28. Denied. 

29. Admitted, but it is alleged that prior to 1936 
naturalized citizens of the United States lost their citizen¬ 
ship bv residence for five years in a country other than 
that of their origin or for two years residence in their 
native country. 

30. Denied. 

31. Denied. 

32. The allegations of paragraph 32 merely state a con¬ 
clusion of law which defendant is not required to answer. 

33. Denied. 

34. Denied. 

35. Denied. 

Third Defense 

The plaintiff has expatriated himself by residing con¬ 
tinuously for five years in a foreign state and is not 
exempted from such expatriation by any of the provisions 
of Title 8, Section S06. 

Wherefore, the defendant demands judgment together 
with the costs of the suit. 

(S.) George Morris Fay, 

United States Attorney. 
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United States District Court for the District of 

Columbia 

Civil Action No. 2390-49 

Mendelsohn, Plaintiff , 
vs. 

Acheson, Defendant 
Pretrial Proceedings 

Statement of Nature of Case: Action to establish citizen¬ 
ship of the United States. See annexed memorandum. Tlic 
case is not to be called for trial until May 7, 1951. 

Alexander Hoi.tzoff, 

Pretrial Judge. 

Dated: Mar. 19, 1951. 

Jack Wasserman, 

Attorney for Plaintiff. 

Ross O’Donoghue, 

Attorney for Defendant. 


Pretrial Memorandum— Filed March 19, 1951 

This is an action for declaratory judgment under section 
503 of the Nationality Act of 1940 by which the plaintiff 
seeks a judgment against the Secretary of State declaring 
that he is a citizen of the United States. 

The parties stipulate that plaintiff was born in Poland 
and entered the United States on June 14, 1920. He 
acquired United States citizenship through the naturaliza¬ 
tion of his father on June 22, 1923. On or about June 25, 
1936, plaintiff left the United States for Palestine where 
he has since remained. The Secretary of State has de¬ 
termined that plaintiff has expatriated himself by reason 
of five years’ residence in Palestine. 

The plaintiff contends that he has remained an American 
citizen since his naturalization and has done nothing to 
expatriate himself. He asserts that he has been in Pales- 
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tine as a representative of an American concern, and there¬ 
fore, is covered by the exception to Section 404(c) of the 
Nationality Act of 1940 provided by Section 406(b) of 
said Act. lie further contends that he has been unable to 
return to the United States by reason of the war and other 
factors beyond his control, and he further asserts that the 
Nationality Act of 1940 is unconstitutional insofar as it 
discriminates between native-born and naturalized citizens 
and because it deprives an American citizen of his 
nationality without an administrative hearing. 

The defendant contends that plaintiff lost his American 
citizenship by residence of more than five years in a country 
other than that of his origin as provided by Section 404(c) 
of the Nationality Act of 1940. Defendant denies that 
plaintiff is within any exception provided by that Act. 
Defendant further asserts that the Act is constitutional in 
all respects. 

Counsel for the parties agree that any official Govern¬ 
ment documents, either originals, photostats, or carbons, 
may be introduced without formal proof, subject to objec¬ 
tions as to relevancy, competency, and materiality. 

In view of the fact that plaintiff is presently in Palestine 
and since the American Consul has refused to issue a 
Certificate of Identity for him to come to the United States 
for the purpose of prosecuting this action, and since the 
plaintiff is presently pursuing an appeal from this refusal 
to the Secretary of State, the Court directs that this case 
not he called for trial before October 8, 1951. 

Alexander Holtzoff, 

Judge. 


Motion to Direct Defendant to Issue a Certificate of 
Identity to Plaintiff Pursuant to 8 U.S.C.A. 903 

Filed, October 30, 1951 

Comes now plaintiff in the above entitled cause and moves 
for an order directing defendant to issue a certificate of 
identity to plaintiff to enable him to proceed to the United 



States to prosecute his action for a declaratory judgment of 
citizenship pursuant to 8 U.S.C.A. 903, and for such other 
and further relief as may be appropriate. 

(S.) Jack Wasserman, 

Attorney for Plaintiff, 

Warner Bldg., 
Washington 4, D. C. 


Motion to Dismiss Amended Complaint 
Filed, December 18, 1951 

Comes now the defendant and by his attorney, the United 
States Attorney, moves this Honorable Court to dismiss the 
amended complaint filed herein for the reason that it fails 
to state a claim upon which relief may be granted. 

(S.) Charles M. Irelan, 

United States Attorney. 

(S.) Ross O’Donoghue, 
Assistant United States Attorney. 


Order 

Filed, January 4, 1952 

This cause having come on to be heard upon plaintiff’s 
motion to direct the Secretary of State to issue a certificate 
of identity and upon defendant’s motion to dismiss amended 
complaint, it is by the Court this 4 day of January, 1952, 

Ordered that plaintiff’s motion to compel the Secretary of 
State to issue a certificate of identity be and the same is 
hereby denied and it is 

Further ordered that defendant’s motion to dismiss 
amended complaint be, and the same is hereby, granted and 
the complaint is hereby dismissed. 

Alexander Holtzoff, 

J udge. 
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Notice of Appeal 
Filed, February 12,1952 

Notice is hereby given that Morris Mendelsohn, the plain¬ 
tiff above named, hereby appeals from the order of this 
court entered on January 4,1952. denying: plaintiff’s motion 
for issuance of a certificate of identity and granting defend¬ 
ant’s motion to dismiss the amended complaint. 

Jack Wassermax, 

Attorney for Plaintiff , 

Warner Building , 
Washington 4, D. C. 

Will Maslow, 

American Jewish Congress, 

Of Counsel. 


Stipulation Designating Record 
Filed, February 21, 1952 

It is hereby stipulated by and between the attorneys for 
the respective parties herein that the record on appeal con¬ 
sist of the following: 

1. Amended Complaint. 

2. Answer. 

3. Pre-Trial Memorandum. 

4. Stipulation striking Paragraph 8 of Amended Com¬ 
plaint and Amending Pre-Trial Memorandum. 

5. Motion to Direct Defendant to Issue a Certificate of 
Identity. 

6. Motion to Dismiss Amended Complaint. 

7. Order of Dismissal entered on January 4,1952. 

8. Notice of Appeal. 

9. Stipulation Designating Record. 

(S.) Charles M. Irelan, 

U. S. Attorney, 

(S.) Ross O’Donoghue, 

U. S. Attorney, 
Attorneys for Defendant . 

(S.) Jack Wassermax, 

Attorney for Plaintiff. 


(1676) 
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STATEMENT OF QUESTIONS PRESENTED 

I. Whether the complaint states a basis for declaratory re¬ 
lief under Section 503 of the Nationality Act of 1940 (S U. S. C. 
§ 903). 

A. Whether appellant is entitled to have his nationality 
restored because the foreign residence by which it was lost was 
due to forces beyond his control. 

B. Whether the statutory provision under which citizenship 
was lost (S U. S. C. § 404 (c)) is unconstitutional, in that it: 

(1) arbitrarily discriminates between naturalized and 
native-born citizens. 

(2) authorizes expatriation on the basis of acts unaccom¬ 
panied by a showing of intent to renounce citizenship. 

(3) provides for loss of citizenship without a judicial or ad¬ 
ministrative hearing. 

II. Whether appellant's motion to compel the Secretary of 
State to issue a certificate of identity was properly denied. 
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33ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,370 

Morris Mendelsohn, appellant 

v. 

Dean Acheson, Secretary of State, appellee 


APPEAL FROM THE EXITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On August 11,1949, appellant filed a complaint for a declara¬ 
tory judgment under Section 503 of the Nationality Act of 
1940, as amended (54 Stat. 1171, S U. S. C. § 903), in which 
he requested a judgment declaring him to be a national and 
citizen of the United States (J. A. 41-^46). On October 30, 
1951, appellant moved for an order directing the issuance of a 
certificate of identity to enable him to prosecute his declaratory 
judgment action (J. A. 50-51). The District Court, on Janu¬ 
ary 4, 1952, granted the Government’s motion to dismiss, and 
denied appellant’s motion for a certificate of identity (J. A. 51). 
Notice of appeal from the order of the District Court was duly 
filed on February 12,1952. 

The allegations of the complaint, which for purposes of this 
appeal must be accepted as true, may be summarized as 
follows: 

Appellant was born in Poland in 1914. He entered the 
United States in 1920 as a minor under the care of his father. 
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While still a minor he acquired United States citizenship 
through his residence in this country at the time of his father’s 
naturalization in June 1023 (J. A. 41; par. 1). He remained 
in the United States until 1036. when he left for Palestine where 
he has since resided (J. A. 41; par. 4-5). From 1036 until the 
early part of 1041 appellant managed orange groves owned by 
his father, who resided at and had his principal place of business 
in New York City, but thereafter this required little of appel¬ 
lant's time or services (J. A. 41-42; par. 7). 

In June 1040, on the entrance of Italy into World War II, 
the United States Consul General in Jerusalem requested all 
American citizens to leave Palestine on or before October 1, 
1041 (J. A. 42; par. 10). Appellant was apprised of this re¬ 
quest and attempted to comply, but due to business reverses 
did not have money available with which to purchase passage 
for himself and his family (J. A. 42; par. 10, 11). Thereafter, 
appellant and his father attempted to arrange transportation 
through, and obtain a loan from, the Department of State. 
These attempts were unsuccessful (J. A. 44-43: par. 12, 13). 
Appellant also alleges that during the war period he was unable 
to return to the United States because of transportation diffi¬ 
culties (J. A. 43; par. 14). 

Appellant alleges a willingness and intent to leave Palestine 
before October 14, 1946, the earliest date on which nationality 
could be lost under § 404 (c) of the Nationality Act of 1940; 
and he admits that he had acquired sufficient funds to do so. 
He claims, however, that he was prevented from leaving by the 
illness of his alien wife who was confined to her bed under the 
supervision of her physician during the year 1946 (J. A. 43; 
par. 16). 

In or about October 1946, the Consul General at Jerusalem 
cancelled appellant’s passport, and, subsequently, in December, 
appellant was notified by the Department of State that he had 
suffered a loss of nationality (J. A. 43; par. 16,17). 

After exhausting all of his administrative remedies, appel¬ 
lant filed the complaint for declaratory relief in which the fore¬ 
going allegations of fact were made, and in which appellant 
asserted that his American nationality should continue for the 
following reasons: 
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(a) His return to the United States was prevented by rea¬ 
sons beyond his control. 

(b) § 404 (c) of the Nationality Act of 1940 is either in¬ 
applicable for reason (a), or, if held applicable, is unconstitu¬ 
tional as in violation of the Fifth Amendment of the 
Constitution. 

(c) S 404 (c) is unconstitutional inasmuch as it discrimi¬ 
nates between native-born and naturalized citizens. 

(d) S 404 (c) is unconstitutional in that it provides for auto¬ 
matic expatriation on the happening of certain events, rather 
than for a mere presumption of expatriation, rebuttable by a 
showing of intent to retain citizenship. 

(e) $ 404 (c) is inapplicable because of the exception pro¬ 
vided by S 406 (b), whereby, under certain conditions, the pro¬ 
visions of S 404 are waived as to naturalized citizens represent¬ 
ing American interests abroad. 

STATUTORY PROVISIONS INVOLVED 

Section 404 (c) of the Nationality Act of 1940, S U. S. C. 
§ S04 (c) provides: 

A person who has become a national by naturalization 
shall lose his nationality by: 

* * * * * 

(c) Residing continuously for five years in any other 
foreign state, except as provided in section S06 hereof. 

Sections 406 (b), (c), and (e) of the Nationality Act of 1940, 
8U. S. C. §§ S04 (b), (c), and (e), provide: 

Subsections (b) and (c) of section S04 of this title 
shall have no application to a person: 

* * # * * 

(b) Who is residing abroad upon October 14, 1940, 
or who is thereafter sent abroad, and resides abroad 
temporarily solely or principally to represent a bona 
fide American * * * commercial, financial, or business 
organization, having its principal office or place of busi¬ 
ness in the United States * * *; 

(c) Who is residing abroad on account of ill-health; 

* * ♦ * * 
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(e) Who is the wife, husband, or child under twenty- 
one years of age of. and is residing abroad for the pur¬ 
pose of being with, an American citizen spouse or parent 
who is residing abroad for one of the objects or causes 
specified in * * * subsections (a),, (b), (c), or (d) 
hereof: 

Section 503 of the Nationality Act of 1940. S V. S. C. § 903, 
provides: 

If any person who claims a right or privilege as a na¬ 
tional of the United States is denied such right or priv¬ 
ilege by any Department or agency, or executive official 
thereof, upon the ground that he is not a national of 
the United States, such person, regardless of whether 
he is within the United States or abroad, may institute 
an action against the head of such Department or agency 
in the District Court of the United States for the District 
of Columbia or in the district court of the United States 
for the district in which such person claims a permanent 
residence for a judgment declaring him to be a national 
of the United States. If such person is outside the 
United States and shall have instituted such an action 
in court, he may, upon submission of a sworn applica¬ 
tion showing that the claim of nationality presented in 
such action is made in good faith and has a substantial 
basis., obtain from a diplomatic or consular officer of the 
United States in the foreign country in which he is re¬ 
siding a certificate of identity stating that his nationality 
status is pending before the court, and may be admitted 
to the United States with such certificate upon the con¬ 
dition that he shall be subject to deportation in case it 
shall be decided by the court that he is not a national 
of the United States. Such certificate of identity shall 
not be denied solely on the ground that such person has 
lost a status previously had or acquired as a national of 
the United States; and from any denial of an applica¬ 
tion for such certificate the applicant shall be entitled 
to an appeal to the Secretary of State, who, if he ap¬ 
proves the denial, shall state in writing the reasons for 


o 


his decision. The Secretary of State, with approval of 
the Attorney General, shall prescribe rules and regula¬ 
tions for tire issuance* of certificates of identity as above 
provided. 

SUMMARY OF ARGUMENT 

The complaint failed to state a basis for declaratory relief 
and was properly dismissed. Appellant had resided abroad 
continuously for more than the five years which under $ 404 
(c) of the Nationality Act of 1940, S U. S. C. $ S04 (c), 54 Stat. 
1170, subjects a naturalized citizen to loss of citizenship. Such 
foreign residence was not excused by the exception contained 
in >5 406 (b) of the Act which excuses residence beyond the 
statutory period when the person involved is ‘‘solely or prin¬ 
cipally” engaged in representing an American enterprise. 
Appellant's own allegations make clear that his purported rep¬ 
resentation of an American concern was a very minor activity 
for more than five years before the date upon which citizenship 
was lost. 

Though without statutory excuse, appellant argues that the 
statute is inapplicable to him because he stayed in Palestine 
for reasons beyond his control. The alleged reasons were lack 
of funds, wartime transportation difficulties, the illness of his 
alien spouse, and the refusal of the State Department to issue 
him a passport after October 14. 1946. the date when his citi¬ 
zenship was lost. As appellant asserts, loss of citizenship must 
be conditioned on voluntary action. Perkins v. Elg. 307 U. S. 
325. However, there need be no explicit renunciation of citi¬ 
zenship. the voluntary performance of an act or entering into 
a condition deemed incompatible with United States citizen¬ 
ship being sufficient. Mackenzie v. Hare, 239 U. S. 299; Sav¬ 
orgnan v. United States , 33S U. S. 491. In appellant's case 
the continued residence in Palestine which resulted in loss of 
citizenship was voluntary. The lack of money and the short¬ 
age of transportation ceased to be factors approximately with 
the end of the European war. Thereafter, by appellant's own 
admission all that prevented his departure was the illness of 
his alien wife. Although Congress provided that the ill-health 
of an American-citizen spouse would justify foreign residence 
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otherwise proscribed, it did not make any such provision with 
respect to the illness of an alien spouse. §§ 400 (c) and (e), 
8 U. S. C. §§ 800 (c) and (e). It would be improper for this 
court to expand the exception in order that appellant might 
come within it. See United States v. Cooper, 312 U. S. 000, 
005: Boehm v. Commissioner. 326 U. S. 2S7. 295. On any 
event, the circumstances alleged by appellant do not manifest 
involuntariness. In order for an act of expatriation to be 
deemed involuntary there must be compulsion amounting to 
true duress. See Dorcau v. Marshall, 170 F. 2d 721 (C. A. 3); 
Acheson v. Maenza. No. 11309. this term, decided February 12. 
1953 (C. A. D. C.). Appellant was not subject to such com¬ 
pulsion. and lost his citizenship as of October 14. 1946. The 
actions of the State Department subsequent to that date are 
irrelevant. 

The statute is constitutional for the reasons given by this 
court in Lapides v. Clark, 176 F. 2d 619 (C. A. D. C.), cert, 
denied, 33S U. S. S60. rehearing denied, 33S U. S. SSS. 

Since no hearing on the facts was required in view of the 
failure of the complaint to state any basis for relief, appellant's 
motion to compel issuance of a certificate of identity was prop¬ 
erly denied. 

ARGUMENT 

I 

The complaint failed to state a basis for declaratory relief 

A. It appears from the face of the complaint that appellant has lost his 
citizenship through unexcused foreign residence 

(1) Appellant has lived abroad the jive-year period on which 
loss of nationality under £ /+04 ( c) is conditioned. —Section 
404 (c) of the Nationality Act of 1940. Act of October 14. 1940. 
S l*. S. C. $ S04 (c). 54 Stat. 1170. provides that a naturalized 
citizen shall lose his nationality by residing continuously for 
five years in a foreign state other than the country of his origin. 1 

1 This provision was not affected l»y the Act of .June 1*7. l!i."2. <\ 477, Title 
III. (’ll. .’>. $ 352. 6G Star. 2G!>. which eliminated only former $ 4<>4 i a i provid¬ 
ing for loss of nationality by two years residence in the country of origin if 
nationality of that state is net]aired by operation of the law thereof. 
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The use of “shall.” together with the legislative history of this 
provision (see note 12 infra, p. 16). indicate that unless the 
provision is rendered inapplicable by one of the exceptions set 
forth in £ 406 of the Act. loss of nationality is automatic, taking 
place “merely through residence abroad and lapse of time.” 
United States ex rel Lapides v. Watkins, 165 F. 2d 1017. 1019 
(O. A. 2). The complaint makes it amply clear that appellant, 
who went to Palestine in 1936 and was still there on October 
14. 1946.* (Par. 5. J. A. 41). lived abroad the requisite five-year 
period: and this is true even if the time is measured from the 
effective date of the Act. i. e.. 90 days after the date of its ap¬ 
proval (54Stat. 1174). 2 

(2) A 'one of the exceptions of S I+Oti operates to exclude ap¬ 
pellant from the operation and effect of $ 404 (c).—It is equally 
clear that appellant was not residing abroad “solely or prin¬ 
cipally” to represent an American commercial or business or¬ 
ganization. and therefore does not come within the exception 
offered by S 406 (b) (8 l\ S. (\ ^ 806 (b). 54 Stat. 1170), as he 
claims in Par. 35 of the complaint (J. A. 46). The only facts 
tending to support this claim are found in Par. 7 (J. A. 41). in 
which appellant alleges that he resided temporarily in Palestine 
from 1936 to date as representative and manager of orange 
groves owned by his father whose principal place of business 
was New York City. However, in the same paragraph appel¬ 
lant admits that early in 1941 the orange groves became un¬ 
productive and virtually valueless, thereafter requiring little 
of his time or services. Thus, by appellant's own admission, 
for more than five years prior to October 14, 1946, the earliest 
date upon which nationality could be lost, he was not solely or 
principally engaged in representing a bona fide American busi¬ 
ness organization. Moreover, it does not appear that the mere 
fact of ownership by an American citizen residing in the United 
States converts an otherwise wholly foreign enterprise into one 

: The date ultimately set by Onncress for loss of nationality under $ -404. 
19 Stat. .144. 

3 8 409 of the Act of October 14, 1940, 14 Stat. 1171. provided that national¬ 
ity should not be lost under US 404 and 407 until one year after the date of 
approval of the Act. This evidently means that time accumulated prior to 
the Act was to he counted, although this court in Lapidrx v. Chirk . 17G F. 
2d 619. 621. has said the section was not designed to apply retroactively. 
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having "its principal office or place of business in the United 
States." For these reasons the statutory exception of S 406 
(b ) is not applicable to appellant/ 

Xo claim is made that any of the other exceptions of $ 406 
is applicable. It is clear, therefore, that under the terms of 
the statute appellant has lost his citizenship by virtue of five 
years continuous, unexcused residence in Palestine. 

B. Appellant’s foreign residence after the permitted date was voluntary 

Appellant refers in his brief to the well-recognized principle 
that expatriation is voluntary in nature, that “ 'a change of 
citizenship cannot be arbitrarily imposed.' " Mackenzie v. 
Han . 230 U. S. 200. 311. Tie contends that loss of citizenship 
in the present case runs afoul of this principle (Rr. 20-30X 
We accept the proposition that expatriation must be condi¬ 
tioned on a voluntary act. Perkins v. Fig. 307 U. S. 325. but 
think that it is now established beyond dispute that there need 
be no explicit renunciation of citizenship so long as the acts or 
conditions deemed by Congress to be incompatible with Ameri¬ 
can nationality are voluntarily performed or freely entered into. 
Mackenzie v. Hare . supra: Savorgnan v. United States, 338 
U. S. 491. In fact, appellant appears to accept this view of 
the law. as indeed he must, and his argument that the statute 
is inapplicable to him rests primarily on the untenable premise 
that he was unable to leave Palestine before the cut-off date, 
and therefore has not voluntarily lived abroad for longer than 
the statutory period. We submit that appellant has failed to 
allege circumstances which, if true, would point to a compelled 
or involuntary foreign residence. Rather, in the face of the 
statutory prohibition, appellant has freely chosen to stay in 
Palestine more than the permitted interval. 

(1) The only obstacle to appellant's return- to the United 
States alleged to be operative on October 1 4 . 1946, was the ill¬ 
ness of his wife. His election to remain with her was volun¬ 
tary. —Appellant contends that lack of funds caused by busi- 

4 In Paragraph s <>f tin- original complaint appellant made allegations 
fending to show hi> employment by an American commercial organization 
subsequent to September. 11)41. However, this paraernph was striken by 
stipulation (J. A. ) . 
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ness reverses sometime before June 1941. and transportation 
difficulties brought on by the war. prevented his departure for 
the United States from 1941 to 1946 (Hr. pp. 23-26). Had 
these factors been operative during the entire period preceding 
October 14. 1946.' there would be some merit in appellant's 
claim that forces beyond his control compelled his presence in 
Palestine beyond that date in spite of a bona fide effort to 
return. See Repel to v. Arheson, 94 F. Supp. 623 (X. D. 
Calif.); Dos Reis ex rel Camara v. XieoUs, 161 F. 2d 860 
(C. A. 1). However, such is not the case. In paragraph 16 
(J. A. 43) of the complaint, appellant asserts that sometime 
before that crucial date he had “acquired sufficient funds to 
transport himself and his family to the United States * * */’ 
and that for an unspecified interval only the illness of his wife 
prevented his going. Thus, the question is whether the illness 
of appellant’s wife rendered involuntary his continued resi¬ 
dence in Palestine after the end of the European war, when 
transportation was available, and when, by his own admission, 
he had funds with which to purchase passage. An examination 
of the relevant statutory provisions and of the meaning ordi¬ 
narily given to “involuntary” in this context will show con¬ 
clusively that it did not. 

a. Congress has spoken with regard to the illness of an alien spouse as a 

justification for foreign residence beyond the statutory period, and it is 

not a proper judicial function to allow as an excuse that which Congress 

has failed to allow 

Appellant does not claim to be excluded from the operation 
and effect of £ 404 (c) by virtue of S 406 (c) and (e). which 
when read together exempt the husband of an American 
citizen wife residing abroad on account of ill-health. Since ap¬ 
pellant’s wife is admitted to be an alien (Par. 11. J. A. 42), 
his failure to make this claim is readily explained. Although 
the statutory language of the 1940 Act is sufficiently plain, 
subsequent action of Congress makes it doubly clear that under 
the act in force at the time appellant lost his citizenship no 
special provision was made for naturalized citizens staying 

5 Delays due to wartime transportation difficulties were taken into account 
when Congress extended the date for loss of nationality until October 14. 
1040 (See this brief, infra, pp. 14-15). 
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abroad in order to be with a sick alien spouse. We refer to the 
liberalization of these provisions by the Immigration and Na¬ 
tionality Act. Act of June 27. 1952. Title III. Ch. 3. § 353 (5) 
(b). 66 Stat. 270. which eliminates the requirement that the 
ill spouse must be an American citizen. 6 The change was not 
inadvertent, but was a deliberate attempt to broaden the cov¬ 
erage of the exceptions relating to residence abroad because of 
ill-health in the original act. See S. Rep. 1137. S2d Cong.. 2d 
sess.. p. 48; H. Rep. 1365. §2d Cong. 2d sess., p. S5. 7 § 405 (c) 
of the Immigration and Nationality Act specifically negatives 
any retroactive effect for the new exception by providing: 

Except as otherwise specifically provided in this Act, 
the repeal of any statute by this Act 8 shall not termi¬ 
nate nationality heretofore lawfully acquired nor restore 
nationality heretofore lost under any law of the United 
States * * * 

It would be improper for this or any other court to add to 
the scope of such a clearly delimited exception. As the Su¬ 
preme Court has said: 

* * * [I]t is not our function to engraft on a statute 
additions which we think the legislature might or should 
have made. United States v. Cooper Corp., 312 U. S. 
600, 605. 

See Boehm v. Commissioner, 326 U. S. 287. 295: Southern 
Steamsh ip Co. v. A’. L. R. B.. 316 U. S. 31.43. The court below 
properly refused to entertain appellant’s contention that the 
illness of his wife, which under the statute was no excuse for 

" It should he noted that the new act provides that the illness must he 
such 1 that the spouse can not he brought to the United States and that the 
personal care and attention of the other are required. Even under the 
“liberalized" provision it is possible for an ailing wife to require the constant 
supervision of a physician, as is alleged in the instant case, yet the presence 
of the husband not he indispensable. 

: That subsequent legislative action may he used as evidence of the mean¬ 
ing of pre-existing legislation is well-established. Cotouifi<‘io Bustcxc, S. A. 
v. M or gent ha u. 121 F. 2d SS4 (O. A. D. C.) ; Cf. F. T. C. v. Bunte Bros., 312 
U. S. 340. 

"§404 (c) of the Nationality Act of ltMO. under which appellant lost his 
citizenship, was repealed by §403 (a) (42), of the Immigration and 

Nationality Act. 66 Stat. 2S0. 
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his failure to return to the United States, nevertheless excused 
such failure by rendering the delay involuntary. 

b. In any event, "involuntary" in this context has been construed to mean 
compulsion amounting to true duress, and no such compulsion was present 
in this case 

The question of the constitutionality of § 404 (c) as applied 
in the present case, which is also as Congress evidently con¬ 
templated that it should be applied, remains. (See appellant’s 
brief, p. 29.) This question is, in substance, whether a wife's 
illness is sufficient to deprive a husband of freedom of choice 
when faced with the necessity of choosing between remaining 
with her and thereby losing his United States citizenship, or 
leaving her temporarily so that his citizenship may be pre¬ 
served. The meaning of “voluntary,” particularly as defined 
by the courts in the expatriation field, clearly compels a nega¬ 
tive answer to this query. 

"Voluntary’’ is defined as: “proceeding from the will, or from 
one’s own choice or full consent; produced in or by an act of 
choice: * * Webster’s New International Dictionary 
(2d. Ed.) Although it might have been difficult and unpleas¬ 
ant for appellant to leave his wife in her time of illness, he 
nevertheless had a choice, and the election to remain in Pales¬ 
tine even though it meant endangering his American citizen¬ 
ship" was consciously made. was. in short, an act proceeding 
from appellant’s will. 

That actual duress rather than mere difficulty must exist in 
order to establish involuntariness is demonstrated by cases in¬ 
volving loss of nationality under £ 401 of the Nationality Act 
of 1940. as amended. 8 U. S. ('. £ SOI. 54 Stat. 1169. The Court 
of Appeals for the Third Circuit, in Doreau v. Marshall; 170 
F. 2d 721 (C. A. 3). has stated the controlling principle (170 F. 
2d at 724): 

If by reason of extraordinary circumstances amount¬ 
ing to true duress , an American national is forced into 

■* From t lit* complaint there is an inescapable inference tin serf on appellant's 
prolong'd dealings with the State Department and his allegations that lie 
sought to leave Palestine by October 14. V.M6. that he was fully aware of the 
consequences of continued absence from the United States. Such aware¬ 
ness is. of course, immaterial in light of Savorgnan v. United States, supra. 
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the formalities of citizenship of another country, the 
sine qua non of expatriation is lacking * * * His act, 
if it can be called his act. is involuntary. * * * On the 
other hand, it is just as certain that the forsaking of 
American citizenship, even in a difficult situation, as a 
matter of expediency, with attempted excuse of such 
conduct later when crass material considerations sug¬ 
gest that course, is not duress. | Emphasis Supplied.] 

None of the cases cited by appellant (Br. p. 22) departs from 


this view of what constitutes involuntariness. 

Thus, American nationals who voted in Japanese elections 
during the period of American occupation were held not to have 
forfeited their citizenship under $ 401 (ej because the voting 
was done in response both to the apparent command of occu¬ 
pation authorities and to reports conveying the impression that 
nonvoters would lose food ration books. Arikaica v. Acheson, 
S3 F. Supp. 473 (S. D. Calif.): Yamamoto v. Acheson, 93 F. 
Sup]>. 34(i (Ariz.): Seki v. Acheson. 94 F. Supp. 438 (S. 0. 
Calif.): Furuno v. Acheson. 94 F. Supp. 381: Kai v. Acheson, 
94 F. Supp. 383 (S. I). Calif.) Uycno v. Acheson, 96 F. Supp. 
310 (\Y. I). Wash.). Under the combined pressure of the mili¬ 
tary government directives and fear of losing their ration books, 
the voting was not a voluntary act but resulted from “mental 
fear, intimidation and coercion and inducement by the United 
States. * * * Yamamoto v. Acheson, supra, at 349. On the 
other hand, in the only Court of Appeals decision on this ques¬ 
tion. Acheson v. Kuniynki, 189 F. 2d 741 (C. A. 9). cert, 
denied 342 U. S. 942. it was held that voting under the influence 
of the exhortations of the occupying forces, but without fear 
of physical injury or privation, was not involuntary.'" See also 
Kazdij-Reich v. Marshall. 88 F. Sup]). 787 (D. C. ). 

Similarly, citizenship lost because of service in the armed 
forces of a foreign country (see 8 U. S. C. >; SOI (c)) has been 
restored when such service was found to be involuntarv. 


1,1 It is noteworthy tlmt in the oilier Japanese voting' cases an important, 
if not controlling, factor was tin* tindina that during the American occupa¬ 
tion .Japan was not a foreign state. Although those cases make out a 
considerably more jversuasivc picture of duress than is here presented by 
appellant, it miulit nonetheless have been insufficient had the courts found 
Japan to be a foreign state as did the Court of Appeals in Kitniyukt. 
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Among the indicia of involuntariness which influenced the 
courts in these cases were the imminence of a concentration 
camp if service were evaded ( Dos Reis ex rel Camara v. Nicolls, 
161 F. 2d S60 (C. A. 1)), an actual forcible kidnapping from 
the home (In re Gogal, 75 F. Supp. 26S (N. D. Pa.)), and 
erroneous information on the part of American consular offi¬ 
cials ( Podea v. Acheson . 179 F. 2d 306 (C. A. 2), and Federici v. 
Clark, 99 F. Supp. 1019 (W. D. Pa.). Cf. Moser v. United States, 
341 U. S. 41). In Cantoni v. Acheson, SS F. Supp. 576 (X. D. 
Calif.), on the other hand, the court held that even though 
there was some evidence that the plaintiff had joined the 
Italian army through fear of governmental sanctions, this did 
"“not amount to an involuntary or forced act in the sense that 
he was compelled to perform such acts in spite of an in¬ 
tensity of * * * purpose to retain his American citizenship.” 
(P. 578.) This court has recently had occasion to reiterate the 
proposition that “actual, in fact, duress and coercion at the 
time of the conscription” must be found in order to render for¬ 
eign military service involuntary. Acheson v. Maenza, No. 
11309 this term, decided February 12, 1953. Appellant makes 
no allegation of either erroneous advice by the State Depart¬ 
ment, or actual or prospective physical force, both of which 
were present in the Maenza case, and at least one of which is 
essential if an involuntary action is to be shown. 

Involuntariness has also been found in connection with the 
renunciation of citizenship by Japanese-Americans while in¬ 
carcerated in relocation centers. Among other factors vitiat¬ 
ing free choice was the fear of physical injury at the hands of 
fanatic Japanese nationalists who had instituted a reign of 
terror in some of the camps and represented an ominous threat 
to those who failed to renounce. Acheson v. Murakami, 176 
F. 2d 953 (C. A. 9); Inouye v. Clark, 73 F. Supp. 1000 (S. D. 
Calif.). No similar threat faced appellant. Nor was he in a 
position comparable to that of American citizens who were 
caught at the outbreak of the war in countries occupied, or 
about to be occupied, by the Germans, and, unable to leave, 
applied for citizenship in those countries in order to save their 
lives or to preserve their family. Schioler v. United States, 
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75 F. Supp. 353 (X. 1). Ill.), aff'd Schioler v. Sec. oj State, 
175 F. 2d 402 (0. A. 7): Dorcau v. Marshall, supra." 

Xo outside pressures are alleged to have impinged upon 
appellant, threatening him or his family with physical injury 
or privation, or with any of the other consequences deemed 
significant by the courts in the foregoing cases. Xor does he 
allege that prior to October. 1946. he was misled in any way 
by United States officials. It is not enough to excuse an act 
(or failure to act) resulting in expatriation that the one in¬ 
volved was in a “difficult situation." Doreau v. Marshall, 
supra. Consequently. § 404 (c) is applicable to appellant; 
and because he has voluntarily assumed a status deemed by 
Congress to be incompatible with American citizenship, “its 
consequences must be considered as elected." Mackenzie v. 
Hare, supra, at p. 312. This is sufficient concurrence to re¬ 
move any question of the constitutionality of the statute as 
applied to appellant. Savorgnan v. United States, supra. 

(2) The actions oj the United States Government subse¬ 
quent to October 14,1946, are irrelevant, since upon that date 
appellant’s citizenship u'as lost. —Appellant's contention that 
the statute was tolled during the period from 1941 to 1945 is 
untenable. Congress throughout the history of this provision 
has been scrupulous in allowing ample time for citizens coming 
within it to return to the United States. The original act pro¬ 
vided that nationality should not be lost until one year after 
the date of approval of the act. §409. 54 Stat. 1171. The 
date was subsequently extended by a series of enactments until 
October 14, 1946, 55 Stat. 743, 56 Stat. 779, 5S Stat. 747, 59 
Stat. 544. The final extension was prompted by a letter from 
the Attorney General, dated June 9, 1945, which stated: 

11 In Schioler the person claiming citizenship had never applied personally 
for Danish citizenship but had been joined in her husband's application. 
There was no allegation that she had authorized her husband to apply in her 
behalf: she had taken no oath of allegiance to Denmark; and the couple 
had been advised by Danish officials that their own and their children's 
safety would be enhanced by Danish citizenship. In Doreau the person 
seeking restoration of American citizenship was a woman who was caught 
in France at the outbreak of the war. She had sought to return to the 
United States, but became ill and pregnant, and unable to travel, whereupon 
when she was advised internment would he fatal to her and her unborn 
child, she applied for French citizenship. 
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While the war in Europe has ended, it is possible that 
transportation conditions will continue to prevent the 
return of many citizens to this country before October 
14. 1945, the date of the expiration of the period of 
grace. 

H. Rep. 7S0. 79th Cong.. 1st Sess.. Pp. 2-3. The report on the 
bill emphasized that its purpose was to enable citizens to 
return who were unable to make the earlier deadline “because 
of war conditions * * *" Ibid. p. 2. Thus, rather than sus¬ 
pend the operation of the statute during the war. Congress 
chose to take account of war conditions by extending the date 
for loss of nationality. Consequently, the analogy to wartime 
tolling of the statute of limitations as to one stranded abroad 
is not apt. since the statute of limitations assumes continuous 
access to the courts (Salvoni v. Pilson . 1S1 F. 2d 015 (C. A. 
D. C.); Marcos v. United States, 102 F. Supp. 547 (Ct. Cl.)), 
whereas the present statute assumes only an opportunity to 
leave at or before the expiration of the statutory period. This 
was generously provided for by Congress. 

Since the statute was not tolled during the war period, 
appellant’s citizenship was lost as of October 14. 1946, and the 
subsequent denial of passport facilities to appellant has no 
bearing on the case. 

C. §104 (c) is constitutional 

Appellant contends that § 404 (c) is unconstitutional be¬ 
cause (1) it arbitrarily discriminates against naturalized citi¬ 
zens (Points I and II), (2) it deprives citizens of citizenship 
on the basis of acts without requiring an expressed intention 
to renounce such citizenship (Point IV), and (3) it authorizes 
expatriation without a hearing (Point V). These contentions 
are wdthout substance. 

(1) Distinctions between naturalized and native-born citi¬ 
zens are permissible when reasonably calculated to achieve a 
legitimate legislative end. —The court has already had occasion 
to consider the contentions raised in appellant’s Points I and 
II, and in Lapides v. Clark, 176 F. 2d 619 (C. A. D. C.), held 
§ 404 (c) constitutional. The court referred to the familiar 
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doctrine that where a classification has a reasonable relation to 
legitimate legislative ends, and is supported by considerations 
of policy and practical convenience, such a classification is not 
arbitrary but is a valid exercise of legislative power. (Citing 
Steward Machine Co. v. Davis, 301 IT. S. 54S, 5S4, and Nebbia 
v. New York, 291 U. S. 502, 525.) The court concluded that 
the history of 5; 404 accounted for its application to naturalized 
citizens only, since it revealed a Congressional purpose “to 
lessen friction with foreign governments growing out of dis¬ 
putes as to the nationality of our naturalized citizens and their 
offspring residing for prolonged periods in foreign lands.” 12 

1S The first statutory provision to deal with this problem created a pre¬ 
sumption of loss of citizenship by a naturalized citizen who resided for 
two years in his state of origin. or for five years in any other foreign state. 
Act of March 2. 1907. §2. 24 Stat. 122S. The aim of tins provision was to 
“avoid possibilities of international complications." H. Rep. 0121. ."Oth 
Con;:.. 2d Sess., p. 2. The provision worked out unsatisfactorily because 

”[T]he courts held the presumption * * * was merely that the i>erson 
had lost the right of protection of this Government, and he could stay 20 
years in the foreign country and still be a citizen, avoid his duties in time 
of war. and come back here as a good citizen. That very statute gave rise 
to so much abuse that the movement to revise the laws related very largely 
to that." 

Testimony of Mr. Flournoy, assistant legal advisor. State Department, in 
Hearings before the House Committee on Immigration and Naturalization, 
on II. It. <5127. Superacted by H. It. 90S0, 76th Cong.. 1st Sess.. P. 165. As a 
result of this dissatisfaction it was proposed that the presumption should 
be eliminated and replaced by a provision calling for automatic termination 
of American nationality. Nationality Laws of the United States. Report 
submitted by the Secretary of State, the Attorney General, and the Secretary 
of Labor. I hid., pp. 492-40.”. In the original proposal loss of citizenship 
was restricted to naturalized citizens residing in their countries of origin. 
Ibid. 495-49;". However, this limitation was removed in a subsequent draft 
(Ibid., p. 2512). after the following discussion before the House Committee 
had occurred (Ibid., p. 140) : 

“Mr. Rkks. Don't you cover the question of a man who has come over here 
and has gone back to any country and remained for a while? 

“Mr. Fi.ovknoy. That was considered by the committee of advisers when 
the code was prepared, and it was thought that that might be a little severe 
to have expatriation resulting from residence in a third country. Since 
then. I may say, within the past year, one of our officials, a former consul 
now stationed in the State Department, sent me a memorandum saying that 
he thought we ought to have put into this code some provision to cover 
those cases. * * * 

“* * * It is a serious question, and I think the committee and the sub¬ 
committee ought to consider whether it would be desirable to put in a provi- 
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(p. 621) The Supreme Court denied certiorari, 338 U. S. 860, 
and denied rehearing, 338 U. S. 888. 

The correctness of the court’s decision in the Lapides case 
is supported by the approval uniformly given to § 404 (c) and 
to the Lapides decision, itself, by other courts. In Knauer v.. 
United States , 328 U. S. 654, 658. the Supreme Court noted 
that while citizenship obtained through naturalization is equal 
in most respects to citizenship obtained by birth, there are “ex¬ 
ceptions of a limited character."’ In a footnote the Court noted 
that one of these was loss of American citizenship by virtue of 
residence abroad for stated periods, as provided by § 404 of the 
Nationality Act of 1940. In United States ex rel. Lapides v. 
Watkins, 165 F. 2d 1017 (C. A. 2), the court affirmed an order 
dismissing a writ of habeas corpus on the ground that Lapides 
had lost his citizenship under § 404 (c). In American Com¬ 
munications Association v. Douds, 339 U. S. 3S2, 391, the Su¬ 
preme Court stated that the fact that statutory classifications 
based on political affiliations and beliefs are not ordinarily per¬ 
missible does not lead to the conclusion that such affiliation and 
belief is never a relevant criterion for legislative action. The 
Court observed, by way of analogy, that “Even distinctions 
based solely on ancestry, which we declared 'are by their very 
nature odious to a free people/ have been upheld under the 
unusual circumstances of wartime/’ and in a footnote following 
this passage cited the opinion of this court in the Lapides case. 

Thus, the Lapides case, which is a square holding contrary 
to the position taken by appellant in Points I and II of his 
brief, is sound on the merits and conforms to the views held 
by other courts, notably the Supreme Court. It clearly should 
not be overruled. 

sion to cover each person who goes to a third country. The principal cases 
we have, I may say, are these Zionists. They are principally Russian and 
German Jews who were naturalized in this country and later went to 
Palestine. We have other cases, but I mean there are more of that particu¬ 
lar body than in any other category. We have other cases, for instance 
some German in this country who has gone maybe to South Africa or to one 
place and another, and perhaps it would be desirable to have in the code 
a provision for termination of nationality in those cases. I think the thing 
is worthy of consideration. Maybe some of the representatives of the other 
departments here would want to express views on this." 


(2) S JfOJj. ( c) is not unconstitutional because citizenship 
may be lost on the basis of acts unaccompanied by any express 
intent to renounce such citizenship .—Appellant points to cases 
under the 1907 Act which, with at least one exception, required 
something in addition to residence abroad in order to sustain 
the presumption of loss of citizenship. (Br. pp. 32-33.) 
Those cases obviously have no relevance since the present stat¬ 
ute was enacted to remove the difficulties created by the mere 
statutory' presumption. (See Note 12. supra, this brief.) Fur¬ 
thermore. foreign residence is not the purely passive condition 
manifesting no particular intent to abandon United States citi¬ 
zenship that appellant portrays. As this case illustrates, a 
positive choice must be made as the statutory date approaches, 
and choosing to remain abroad under such circumstances can 
not be regarded as “in no wise inconsistent with an intent to 
remain an American citizen * * *” (Br. p. 32). Here we 
may presume that appellant, who has alleged his intent to leave 
before October 14. 1946, and in September 1946. informed the 
United States Consul General of the illness of his wife, was 
fully aware of the consequences of remaining in Palestine. 

While such awareness emphasizes that foreign residence may 
amount to an active abandonment of United States citizenship, 
no proof of actual knowledge of the statutory provisions 
is required in light of the Supreme Court’s decisions in 
Mackenzie v. Hare and Savorgnan v. United States, supra. 
These cases held that citizenship was lost by virtue of marriage 
to a foreign male and obtaining Italian citizenship, respectively, 
without in either case requiring a showing of any positive 
intent to renounce United States citizenship or even an aware¬ 
ness of the legal consequences of the actions. 13 Similarly, vot¬ 
ing in a foreign election, which is not substantially different 
from choosing to reside in a foreign country, has been held to 
deprive one of citizenship under § 401 (e) of the Nationality 
Act of 1940. although knowledge that loss of citizenship would 
ensue was presumed to be lacking, and, a fortiori, there was no 
express renunciation. Acheson v. Kuniyuki, supra; Kazdy- 

13 In Savorgnan the District Court had found as a fact that petitioner at 
the time she signed the documents pertaining to Italian citizenship had no 
intention of endangering her United States citizenship. 
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Reich v. Marshall, supra. It has never been suggested that 
§ 401 (e) is unconstitutional on this account, and in light of 
the Mackenzie and Savorgnan cases, such a suggestion could 
not be sustained were it made. This is equally true with re¬ 
spect to the section now being considered which likewise 
authorizes loss of citizenship on the basis of an act. 

(3) Judicial proceedings are available to all persons clairrv- 
ing to be nationals of the United States, including those who, 
like appellant, have been found to have lost their citizenship 
under § 40 /+ (c).—§503 of the Nationality Act of 1940, S 
U. S. C. § 903, provided in part: 

If any person who claims a right or privilege as a 
national of the United States is denied such right or 
privilege by any Department or agency, or executive 
official thereof, upon the ground that he is not a national 
of the United States, such person, regardless of whether 
he is within the United States or abroad, may institute 
an action against the head of such Department or agency 
in the District Court * * * for the District of Colum¬ 
bia * * * fora judgment declaring him to be a national 
of the United States * * * 

This provision, which was an innovation in the 1940 act. has 
been acclaimed for correcting the injustice arising from the 
failure prior to 1940 to provide for a judicial decision de novo 
on the issue of citizenship for persons outside the United States. 
Immigration and Nationality, 66 Harv. L. Rev. 643, 743 (1953). 
While judicial decision is authorized, it does not follow that a 
hearing on the facts is required when, as here, the facts alleged 
in the complaint do not state a basis for relief even if true. 
That in such circumstances it would be futile to hold a hearing 
is recognized in Rules 12 (c) and 56 (b), F. Rules Civil P., 
providing for disposition of causes without trial where the 
pleadings fail to state a cause of action or where there is no 
genuine issue as to any material fact. 
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II 

Appellant’s motion to compel the Secretary of State to issue a 
certificate of identity was properly denied 

§ 503 of the Nationality Act of 1940 which authorizes issu¬ 
ance of a certificate of identity requires a showing that the 
claim to nationality has a “substantial basis.” For the reasons 
we have indicated, appellant’s claim is not substantial, and his 
presence in the United States could in no way have affected 
its disposition. 1 ' 1 Had a trial on the merits been required, 
appellant would doubtless be entitled to a certificate in order 
to appear as a witness at the trial. Look Yun Lin v. Acheson, 
95 F. Supp. 5S3 (N. D. Calif.); but that is not the case now 
before this court. 

CONCLUSION 

Appellant lost his citizenship under the terms of S 404 (c) 
of the Nationality Act of 1940. He comes within none of the 
statutory exceptions thereto and has failed to allege circum¬ 
stances indicating that he did not voluntarily remain in Pales¬ 
tine. Since, as this court has previously held, the statute is 
constitutional, the complaint failed to state any basis for de¬ 
claratory relief. Accordingly, it was properly dismissed, and 
we respectfully submit should be affirmed. 

Charles M. Irelan, 

United States Attorney. 

William R. Glendon, 

Assistant United States Attorney. 

Howard Adler, Jr. 

Attorney, Department of Justice. 

'* The situation would have been different under the 19.72 Act, under which 
the declaratory judgment action may not be commenced by one outside of 
tiie United States. § 360 (a), 66 Stat. 273. 
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Appellant, 


DEAN ACHESOX, Secretary of State, 

Appellee 


APPEAL FROM THE JUDGMENT OF THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA. 


REPLY BRIEF 


1. Motion for Certificate of Identity. 

Appellant is in agreement with Point II of appellee’s 
brief. He believes that if a trial on the merits is required 
a certificate should issue. He agrees that if the complaint 
states no cause of action, the motion to compel the issuance 
of a certificate of identity was properly denied. It is how¬ 
ever submitted that a cause of action is alleged. 
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2. Five Years Voluntary Residence After January 13, 1941. 

Appellee agrees that expatriation must be founded upon 
voluntary action (Brief p. S). We submit that the com¬ 
plaint clearly demonstrates an absence of the five years 
voluntary residence in Palestine necessary to expatriate 
under S U. S. C. 804-c. 

Prior to the Nationality Act of 1940, residence abroad by 
a naturalized citizen did not result in expatriation as noted 
by appellee in his brief at page 10, note 12. The debates in 
Congress and the cases reveal that under the 1907 Expatria¬ 
tion Act (34 Stat. 122S) the provisions with regard to 
naturalized citizens merely resulted in loss of protection 
rather than loss of citizenship by reason of foreign resi¬ 
dence. Camardo v. Tillinghast, 29 F. (2d) 527; United 
States v. Gay. 57 Ct. of Cl. 353, ail'd 264 XI. S. 353; 2S Op. 
Aft if. Gen., 504; 35 Op. Atty. Gen., 399; 39 Op. Atty. Gen., 
411 :'3 Hack worth International Law Digest, pp. 294-5. And 
see Vetro v. McGrath, 1SS F. 2d 978, 979 (C. C. D. C.). 

The Nationality Act of 1940 enacted on October 14, 1940 
became effective on January 13, 1941 (8 IT. S. C. 1001). It 
requires live years foreign residence under 8 Y. S. C. 804-c 
to deprive a naturalized citizen of American nationality. 
[The residence period was extended from January 13, 

1946 to October 14, 1946 by a series of amendments which 
gave substantial extensions under S Y. S. C. S04(a) and (b) 
but only several months under subdivision (c) (54 Stat. 
1171, 55 Stat. 743, 56 Stat. 779, 58 Stat. 747, 59 Stat. 544).] 

From 1941 to 1946 appellant was prevented from return¬ 
ing to the United States as acknowledged by appellee 
because of transportation difficulties and the war (Brief 
p. 9; Complaint herein, J. A. p. 43, par. 14). In 1946, the 
State Department cancelled appellant’s passport and since 

1947 has refused to recognize appellant as a citizen (Com¬ 
plaint, par. 17-19) thereby preventing his return to the 
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United States. In the instant lawsuit, it has thus far 
effectively resisted the issuance of travel documents (cer¬ 
tificate of identity) to permit his return. If expatriation 
requires a voluntary act (Perkins v. Elg, 307 U. S. 325; 
Mackenzie v. Hare, 239 U. S. 299), how then can five years 
voluntary residence abroad subsequent to 1941 be com¬ 
puted under this complaint ? This Court has held that a 
period of insanity must be excluded in computing the five 
year statutory period of voluntary separation for divorce 
purposes. Dorsey v. Dorsey, 195 F. 2d 5G7. Similarly the 
period herein when appellant remained abroad against his 
will and desires because of war and transportation diffi¬ 
culties should be excluded especially in view of his prior 
unsuccessful attempt to return at the beginning of the war 
period (Complaint, Par. 12-14). 


3. Voluntary Residence in 1946. 

«►- 

During 1946 and prior to October 14, 1946 appellant was 
in a financial position to return to the United States but 
was prevented from doing so by the severe illness of his 
wife who was confined to bed under the constant supervision 
of a physician (J. A. 43, par. 16). Appellee concludes that 
these facts do not allege duress and hence expatriation 
results. 

In addition to noting that five years voluntary residence 
does not appear from the complaint, we submit that severe 
illness of a wife excused appellant’s return in 1946. 

In Kasumi Nakash im a v. Acheson, 98 F. Supp. at p. 13 the 
Court said: 


“The means of exercising duress is not limited to 
guns, clubs or physical threats. The fear of loss of 
access to one’s country, like the fear of .Loss of a lo ved. 
owc^ can be more coercive than fear of physical 
violence.” 
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Toy Tantg Kwong v. Aclieson, 07 F. Supp. 745, likewise 
involved the ease of a citizen attending an ailing alien 
relative. It was held that presence in a foreign country for 
such purpose did not disturb the rights of a citizen father to 
transmit citizenship to a foreign-horn son under S U. S. C. 

601-g. 

Ryckman v. Acheson. 106 F. Supp. 730 (1). ('. S. 1). Texas), 
was the case of a naturalized citizen who remained in 
Canada to attend her ailing Canadian mother. It was held 
that although her period of physical presence in Canada 
exceeded three years, she was not expatriated pursuant to 
8 F. S. C. 804-b because her foreign residence was involun¬ 
tary. The Court said: 

“Canada was the only place where plaintiff's mother 
was able, physically and financially, to be taken care of, 
and plaintiff's stay in that country was for no other 
reason than to perform the natural duty which she 
owed her mother. 

In the words ascribed to Robert E. Lee, ‘Duty then 
is the sublimest word in our language'. 

Should such a dutiful daughter be deprived of the 
priceless possession of her American citizenship for 
doing nothing other than her filial duty? I think not, 
and in view of all the facts and circumstances in this 
case, I hold that plaintiff's stay in Canada was, in legal 
effect, involuntary and, as such, it could not be a ground 
for forfeiture of her nationality and citizenship in the 
United States of America." 

See also: Srhinler v. Tn'ilcfl Slates. 75 F. Supp. 

353, n fif'd 175 F. 2d 402. 

4. Reasonableness of Distinctions Between Naturalized and 
Native Born Citizens. 

Lapiflcs v. Clark. 176 F. 2d 610, proceeded upon the 
assumption that the distinction between native and natura¬ 
lized citizens accomplished by 8 T T . S. C. 804-c was neces- 


sary “to lessen friction with foreign governments”. It 
stated that the statute has “a purpose in the international 
policy of our government”. 

In recommending the complete elimination of 8 U. S. C. 
S04-c the State Department has declared that discouraging 
residence by a naturalized citizen in a third country is no 
longer our international policy. Mrs. Shipley testified: 

“We would like to see that section omitted entirely 
from the bill, and we feel that it would be in the interest 
of the United States to maintain the friendship of all 
these people scattered all over the world who arc not 
in the country of their origin, who hold themselves out 
as Americans. * * * their being Americans and 

presenting in the foreign country the American way of 
life, friendliness and good will, I think it is a distinct 
asset for our country, and one particularly at this time. 
We do not want to overlook that. Joint Hearings on 
S-716. II. R. 2379 and 77. R. 2810 before Subcommittees 
of the Committees on the Judiciary, 82nd Congress, 
1st Session, p. 24-7. 

See also Appellants’ Main Brief, pp. 16-17. 

The Report of the President’s Commission on Immigra¬ 
tion and Naturalization (Whom We Shall Welcome) notes 
at page 239 that residence by a naturalized citizen in a third 
country is indistinguishable from such residence abroad 

bv a native born. It states: 

•> 

“Neither goes back to a former culture or way of 
life; the foreign-born children of both are equally 
removed from American customs, traditions and way 
of life. There is no reasonable distinction between 
native and foreign-born citizens under such circum¬ 
stances.” 





6 


We therefore submit that appellant's complaint states 
a cause of action and that the Lapidcs decision should be 
reviewed in the light of considerations now available on 
the subject of residence abroad by naturalized citizens. 

Respectfully submitted, 

Jack Wassekman, 

Warner Bldg., 

Washington, I). C.; 

Will Maslow, 

r /c American .Jewish Congress. 

1~> East 8-ith St.. 

Xew York City. 
Attorneys for Appellant. 

Lois Wai.dman, 

San fold Bolz, 

Of Counsel. 
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